
 

CITY COUNCIL MEETING AGENDA 
March 7, 2011 

SPECIAL MEETING, Miller Creek Conference Room, 3rd Floor 
For the purpose of holding Planning Commission interviews 

6:00 p.m. 
SPECIAL MEETING, Miller Creek Conference Room, 3rd Floor 

For the purpose of holding an Executive Session to review the performance of a public employee 
6:30 p.m. 

and 
COUNCIL MEETING, Council Chambers, 1st Floor 

7:00 p.m. 
400 SW 152

nd
 Street 

Burien, Washington 98166 
PAGE NO. 

1. CALL TO ORDER 2.  PLEDGE OF ALLEGIANCE 3.   ROLL CALL 
 

4. AGENDA 
CONFIRMATION 

  

5. PUBLIC COMMENT 
 

Individuals will please limit their comments to three minutes, and 
groups to five minutes.   
 

 

6. CORRESPONDENCE 
FOR THE RECORD 

 

None received.  
 

7. CONSENT AGENDA a. Approval of Vouchers: Numbers 27636 – 27671, 927672 – 
 927675, 27676 – 27724 in the Amounts of $253,296.60. 

b. Approval of Minutes: February 28, 2011, Council Meeting. 
 

3. 
 

17. 

8. BUSINESS AGENDA a. Presentation on Public Works Department 2010 Performance 
 Report. 

b. Project Partnership Agreement with the U.S. Army Corps of 
 Engineers for the Removal of the Seahurst Park North 
 Seawall & Beach Restoration Project. 

c. City Business. 
d. Discussion on Information Provided to Council on a Regular 

 Basis. 
 

 
 

21. 
 
 

79. 

9. COUNCIL REPORTS 
 

  

10. ADJOURNMENT 
 

  

COUNCILMEMBERS 
Joan McGilton, Mayor  Brian Bennett, Deputy Mayor  Jack Block, Jr. 

Rose Clark Lucy Krakowiak    Gerald F. Robison  Gordon Shaw 
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CITY OF BURIEN 

AGENDA BILL 

 

Agenda Subject: Project Partnership Agreement with the U.S. Army 

Corps of Engineers for the Removal of the Seahurst Park North 

Seawall & Beach Restoration Project 

Meeting Date:  March 7, 2011 

Department:  Parks, 

Recreation & Cultural Svcs. 
Attachments:  

1. Project Partnership 

Agreement (PPA) 

2. Request Letter for PPA 

3. PowerPoint 

Presentation 

Fund Source: Parks & General Gov’t CIP –  

Seahurst Park - North Shoreline  

Activity Cost: $2,431,763 

Amount Budgeted: $2,762,500 (this amount includes 

funds for design of the recreation phase) 

Unencumbered Budget Authority: N/A 

Contact:  Steve Roemer, 

Parks Development & 

Operations Manager 

Telephone: (206) 248-5513 

Adopted Initiative: 

  Yes     X          No    
Initiative Description: Seahurst Park North Seawall Removal / Beach Restoration 

PURPOSE/REQUIRED ACTION:  
The purpose of this Agenda Bill is to hear an update from staff regarding the Seahurst Phase II Shoreline Ecosystem 

Restoration Project and the related Project Partnership Agreement with the US Army Corps of Engineers. 

 

BACKGROUND (Include prior Council action & discussion):   

The Seahurst Phase II Shoreline Ecosystem Restoration Project is a joint project between the City and the US Army 

Corps of Engineers (Corps) to remove the North Seawall and restore the adjacent beach. The goal of this work is to 

restore the marine habitat to the pre-wall conditions that existed prior to 1972. Council last reviewed the project, the 

proposed scope of work, and the preliminary budget estimates on August 3, 2009. Council then approved the Project 

Feasibility Cost Share Agreement on August 17, 2009. The Corps subsequently conducted its feasibility study and 

35% design, which concluded in late 2010. The project and its associated budget authority is also part of the adopted 

2011-2012 CIP. The Corps has determined the project cost to be $6,973,200. The Corps’ Section 544 federal funding 

will provide 65% or $4,532,580 of the total proposed restoration cost. The City’s 35% share is $2,440,620 which 

consists of grant funds in the amount of $1,975,529, a real estate credit of $54,800, and Parks & General 

Government CIP funding of $410,291.  

 

The Corps has obtained the necessary permits to proceed this fall, however it is still seeking the necessary internal 

approvals. It is also still working to secure funding for its share of the project. Should the Corps fail to obtain full 

funding for the entire project in the next few months, the Corps and the City would proceed with a portion of the 

project as an interim phase.  

 

The second phase of work which would need to be completed by the City is to restore the recreational facilities and 

uses once the Corps is completed with their work. This second phase would include minor landscaping, finished trail 

and walkways, picnic shelter, playground and park furnishings. The estimated cost to restore the recreational portion 

of the project is $2,015,458. The City continues to seek state and federal grants for restoration of the park amenities 

and trail as part of this project to offset the overall project costs.  
 

 

 

 

 

OPTIONS (Including fiscal impacts):   

 N/A 

 

 
 

Administrative Recommendation:  Receive update.  

Committee Recommendation:  N/A 

Advisory Board Recommendation:  N/A 

Suggested Motion:  None required. 

Submitted by:        Michael Lafreniere     Mike Martin 

Administration    __________                                    City Manager    ___________ 

Today’s Date:  February 22, 2011 File Code: \\File01\Records\CC\Agenda Bill 

2011\030711pks-1 Seahurst-Armycorps_PPA.Docx 
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Section 544, WRDA 2000 

PROJECT PARTNERSHIP AGREEMENT 
BETWEEN 

THE DEPARTMENT OF THE ARMY 
AND 

CITY OF BURIEN 
FOR  

DESIGN AND CONSTRUCTION  
OF THE 

SEAHURST PARK PHASE II  
ECOSYSTEM RESTORATION PROJECT 

 
 
 
 THIS AGREEMENT is entered into this ________ day of ________, ____, by 
and between the Department of the Army (hereinafter the “Government”), represented by 
the U.S. Army Engineer, Seattle District and the City of Burien (hereinafter the “Non-
Federal Sponsor”), represented by Steve Roemer, Parks Development and Operations 
Manager.  
 
 WITNESSETH, THAT: 
 
 
 
 WHEREAS, design and construction of the SEAHURST PARK PHASE II  
ECOSYSTEM RESTORATION PROJECT for aquatic ecosystem restoration 
(hereinafter the “Project”, as defined in Article I.A. of this Agreement) at SW 14TH ST 
BURIEN WA was approved by ________ on ________, ____ pursuant to the authority 
contained in Section 544 of the Water Resources Development Act of 2000, Public Law 
106-541, as amended (hereinafter “Section 544”);  
 
 

WHEREAS, performance of monitoring (as defined in Article I.P. of this 
Agreement) was approved as part of the Project; 

 
WHEREAS, Section 544 provides that $40,000,000 in Federal funds are 

authorized to be appropriated to carry out projects pursuant to Section 544 and no more 
than $5,000,000 in Federal funds may be allotted for any one critical restoration project; 
 
 WHEREAS,  
SEAHURST PARK PHASE II ECOSYSTEM RESTORATION PROJECT is a 
critical restoration project as that term is defined by Section 544(b) of the Water 
Resource Development Act of 2000, Public Law 106-541. 
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WHEREAS, the Government and the Non-Federal Sponsor desire to enter into a 
Project Partnership Agreement (hereinafter the “Agreement”) for design and construction 
of the Project;  
 
 WHEREAS, Section 544 of the Water Resources Development Act of 2000, Public 
Law 106-541, as amended specifies the cost-sharing requirements applicable to the Project;  
 
 

 
WHEREAS, the Non-Federal Sponsor desires to perform certain work 

(hereinafter the “non-Federal work” as defined in Article I.N. of this Agreement) which 
is a part of the Project and receive credit up to 50 percent of the amount of its required 
contributions for the Project for the costs of such work;  

 
 
WHEREAS, Section 221 of the Flood Control Act of 1970, Public Law 91-611, as 

amended (42 U.S.C. 1962d-5b), and Section 103(j) of the Water Resources Development 
Act of 1986, Public Law 99-662, as amended (33 U.S.C. 2213(j)), provide, inter alia, that 
the Secretary of the Army shall not commence construction of any water resources project, 
or separable element thereof, until each non-Federal interest has entered into a written 
agreement to furnish its required cooperation for the project or separable element;  
  
 WHEREAS, the Government and Non-Federal Sponsor have the full authority and 
capability to perform as hereinafter set forth and intend to cooperate in cost-sharing and 
financing of the Project in accordance with the terms of this Agreement; and 
 
 WHEREAS, the Government and the Non-Federal Sponsor, in connection with 
this Agreement, desire to foster a partnering strategy and a working relationship between 
the Government and the Non-Federal Sponsor through a mutually developed formal 
strategy of commitment and communication embodied herein, which creates an 
environment where trust and teamwork prevent disputes, foster a cooperative bond 
between the Government and the Non-Federal Sponsor, and facilitate the successful 
implementation of the Project. 
 
 NOW, THEREFORE, the Government and the Non-Federal Sponsor agree as 
follows: 
 

ARTICLE I - DEFINITIONS 
 
 

A.  The term “Project” shall mean removal of shoreline armoring and associated 
ecosystem restoration work at Seahurst Park as generally described in the DETAILED 
PROJECT REPORT/ENVIRONMENTAL ASSESSMENT SEAHURST PARK 
PHASE II ECOSYSTEM RESTORATION PROJECT, dated ________, ____ and 
approved by General John R. McMahon, Commander, Northwestern Division on ________, 
____.  The term includes the non-Federal work described in paragraph N. of this Article.]  
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B.  The term “total project costs” shall mean the sum of all costs incurred by the 

Non-Federal Sponsor and the Government in accordance with the terms of this Agreement 
directly related to design and construction of the Project.  Subject to the provisions of this 
Agreement, the term shall include, but is not necessarily limited to: the Government’s 
design costs; the Government’s costs of preparation of environmental compliance 
documentation in accordance with Article II.A.2. of this Agreement; the Government’s 
engineering and design costs during construction; the Non-Federal Sponsor’s and the 
Government’s costs of investigations to identify the existence and extent of hazardous 
substances in accordance with Article XIV.A. of this Agreement; the Government’s costs of 
historic preservation activities in accordance with Article XVII.A. and  (1) Article 
XVII.B.1. (2) Article XVII.C.1.] of this Agreement; the Government’s actual construction 
costs; the costs of the non-Federal work determined in accordance with Article II.B.4. of 
this Agreement; the Government’s costs of monitoring in accordance with Article II.I. 
and Article II.J. of this Agreement; the Government’s supervision and administration costs; 
the Non-Federal Sponsor’s and the Government’s costs of participation in the Project 
Coordination Team in accordance with Article V of this Agreement; the Government’s costs 
of contract dispute settlements or awards; the value of lands, easements, rights-of-way, 
relocations, and improvements required on lands, easements, and rights-of-way to enable 
the disposal of dredged or excavated material for which the Government affords credit in 
accordance with Article IV of this Agreement or for which reimbursement by the 
Government is required pursuant to Article II.B.3. of this Agreement; and the Non-Federal 
Sponsor’s and the Government’s costs of audit in accordance with Article X.B. and Article 
X.C. of this Agreement.  The term does not include  any costs for operation, maintenance, 
repair, rehabilitation, or replacement of the Project; any costs of betterments under Article 
II.H.2. of this Agreement; any costs of dispute resolution under Article VII of this 
Agreement; the Government’s costs for data recovery activities associated with historic 
preservation in accordance with Article XVII.B.2. and Article XVII.B.3. of this 
Agreement; or the Non-Federal Sponsor’s costs of negotiating this Agreement.   
 
 C.  The term “period of design and construction” shall mean the time from the 
effective date of this Agreement to the date that construction and monitoring of the Project 
are complete, as determined by the Government, or the date that this Agreement is 
terminated in accordance with Article XIII or Article XIV.C. of this Agreement, 
whichever is earlier. 
  
 D.  The term “financial obligations for design and construction” shall mean the 
financial obligations of the Government and the costs for the non-Federal work, as 
determined by the Government, that result or would result in costs that are or would be 
included in total project costs except for obligations pertaining to the provision of lands, 
easements, and rights-of-way, the performance of relocations, and the construction of 
improvements required on lands, easements, and rights-of-way to enable the disposal of 
dredged or excavated material. 
 
 E.  The term “non-Federal proportionate share” shall mean the ratio of the sum of 
the costs included in total project costs for the non-Federal work, as determined by the 
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Government, and the Non-Federal Sponsor’s total contribution of funds required by Article 
II.B.2. and Article II.C.2. of this Agreement to financial obligations for design and 
construction, as projected by the Government. 
 
 F.  The term “highway” shall mean any highway, roadway, street, or way, including 
any bridge thereof, that is owned by a public entity. 
 
 G.  The term “relocation” shall mean providing a functionally equivalent facility 
to the owner of a utility, cemetery, highway, railroad, or public facility when such action is 
authorized in accordance with applicable legal principles of just compensation.  Providing a 
functionally equivalent facility may take the form of alteration, lowering, raising, or 
replacement and attendant demolition of the affected facility or part thereof. 
  

H.  The term “functional portion of the Project” shall mean a portion of the Project 
for which construction has been completed and that can function independently, as 
determined by the U.S. Army Engineer, ________ District (hereinafter the “District 
Engineer”) in writing, although the remainder of the Project is not complete. 
 
 
 I.  The term “betterment” shall mean a difference in the design or construction of an 
element of the Project that results from the application of standards that the Government 
determines exceed those that the Government would otherwise apply to the design or 
construction of that element.  The term does not include any design or construction for 
features not included in the Project as defined in paragraph A. of this Article. 

 
J.  The term “Federal program funds” shall mean funds provided by a Federal 

agency, other than the Department of the Army, plus any non-Federal contribution 
required as a matching share therefor. 
 
 K.  The term “Section 544 Project Limit” shall mean the $5,000,000 statutory 
limitation on the Government’s financial participation in the planning, design, and 
construction of the Project as specified in Section 544 of the Water Resources 
Development Act of 2000, Public Law 106-541.  
 
 L.  The term “Section 544 Program Limit” shall mean the statutory limitation on 
the Government’s annual appropriations for planning, design, and construction of all 
projects implemented pursuant to Section 544 of the Water Resources Development Act 
of 2000, Public Law 106-541.  As of the effective date of this Agreement, such limitation 
is $40,000,000.     
 
 M.  The term “fiscal year” shall mean one year beginning on October 1 and ending 
on September 30. 
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N.  The term “non-Federal work” shall mean ________ including the design, 
construction, supervision and administration, and other activities associated with design 
and construction of such work performed by the Non-Federal Sponsor after the effective 
date of this Agreement. The term also includes monitoring performed by the Non-Federal 
Sponsor. The term does not include the design or construction of betterments or the 
provision of lands, easements, rights-of-way, relocations, or the construction of 
improvements required on lands, easements, and rights-of-way to enable the disposal of 
dredged or excavated material that are associated with the non-Federal work. 

 
 

 
O.  The term “pre-Agreement planning and design costs” shall mean all costs that 

were incurred by the Government prior to the effective date of this Agreement for planning 
and design of the Project. 

 
 
 P.  The term “monitoring” shall mean activities, including the collection and 
analysis of data that are necessary to determine if predicted outputs of the Project are 
being achieved.   

 
 

 
 

ARTICLE II - OBLIGATIONS OF THE GOVERNMENT AND  
THE NON-FEDERAL SPONSOR 

 
 
  

A.  The Government, subject to receiving funds appropriated by the Congress of the 
United States (hereinafter the “Congress”) and using those funds and funds provided by the 
Non-Federal Sponsor, expeditiously shall design and construct the Project, except for the 
non-Federal work, applying those procedures usually applied to Federal projects, in 
accordance with Federal laws, regulations, and policies.  The Non-Federal Sponsor 
expeditiously shall perform the non-Federal work in accordance with applicable Federal 
laws, regulations, and policies.  
 
  1.  The Government shall not issue the solicitation for the first contract for 
design of the Project or commence design of the Project using the Government’s own 
forces until the Non-Federal Sponsor has confirmed in writing its willingness to proceed 
with the Project.   
 

 2.  The Government shall develop and coordinate as required, an 
Environmental Assessment and Finding of No Significant Impact or an Environmental 
Impact Statement and Record of Decision, as necessary, to inform the public regarding 
the environmental impacts of the Project in accordance with the National Environmental 
Policy Act of 1969 (42 U.S.C. 4321–4347; hereinafter “NEPA”).  However, neither the 
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Government nor the Non-Federal Sponsor shall issue the solicitation for the first 
construction contract for the Project or commence construction of the Project using its 
own forces until all applicable environmental laws and regulations have been complied 
with, including, but not limited to NEPA and Section 401 of the Federal Water Pollution 
Control Act (33 U.S.C. 1341).   

 
 3.  The Government shall afford the Non-Federal Sponsor the opportunity 

to review and comment on the solicitations for all Government contracts for construction, 
including relevant plans and specifications, prior to the Government’s issuance of such 
solicitations.  To the extent possible, the Government shall afford the Non-Federal 
Sponsor the opportunity to review and comment on all proposed contract modifications, 
including change orders.  In any instance where providing the Non-Federal Sponsor with 
notification of a contract modification is not possible prior to execution of the contract 
modification, the Government shall provide such notification in writing at the earliest 
date possible.  To the extent possible, the Government also shall afford the Non-Federal 
Sponsor the opportunity to review and comment on all contract claims prior to resolution 
thereof.  The Government shall consider in good faith the comments of the Non-Federal 
Sponsor, but the contents of solicitations, award of contracts or commencement of design 
or construction using the Government’s own forces, execution of contract modifications, 
resolution of contract claims, and performance of all work on the Project, except for the 
non-Federal work, shall be exclusively within the control of the Government.  
 
  4.  At the time the District Engineer furnishes the contractor with the 
Government’s Written Notice of Acceptance of Completed Work for each contract 
awarded by the Government for the Project, the District Engineer shall furnish a copy 
thereof to the Non-Federal Sponsor.   
 
  5.  The Non-Federal Sponsor shall afford the Government the opportunity 
to review and comment on the solicitations for all contracts for the non-Federal work, 
including relevant plans and specifications, prior to the Non-Federal Sponsor’s issuance 
of such solicitations.  To the extent possible, the Non-Federal Sponsor shall afford the 
Government the opportunity to review and comment on all proposed contract 
modifications, including change orders.  In any instance where providing the Government 
with notification of a contract modification is not possible prior to execution of the 
contract modification, the Non-Federal Sponsor shall provide such notification in writing 
at the earliest date possible.  To the extent possible, the Non-Federal Sponsor also shall 
afford the Government the opportunity to review and comment on all contract claims 
prior to resolution thereof.  The Non-Federal Sponsor shall consider in good faith the 
comments of the Government but, except as otherwise required in paragraph B.4. of this 
Article, the contents of solicitations, award of contracts or commencement of design or 
construction using the Non-Federal Sponsor’s own forces, execution of contract 
modifications, resolution of contract claims, and performance of all work on the non-
Federal work shall be exclusively within the control of the Non-Federal Sponsor. 
 
  6.  At the time the Non-Federal Sponsor furnishes a contractor with a 
notice of acceptance of completed work for each contract awarded by the Non-Federal 
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Sponsor for the non-Federal work, the Non-Federal Sponsor shall furnish a copy thereof 
to the Government. 
 
 
   

 
  
 
  
 

B.  The Non-Federal Sponsor shall contribute 35 percent of total project costs in 
accordance with the provisions of this paragraph. 
 
  1.  In accordance with Article III of this Agreement, the Non-Federal 
Sponsor shall provide all lands, easements, and rights-of-way, including those required for 
relocations, the borrowing of material, and the disposal of dredged or excavated material, 
shall perform or ensure performance of all relocations, and shall construct improvements 
required on lands, easements, and rights-of-way to enable the disposal of dredged or 
excavated material that the Government determines to be required or to be necessary for 
construction, operation, and maintenance of the Project. 
 
  2.  The Non-Federal Sponsor shall provide funds in accordance with Article 
VI.B. of this Agreement in the amount necessary to meet the Non-Federal Sponsor’s 
required share of 35 percent of total project costs if the Government projects at any time that 
the collective value of the following contributions will be less than such required share: (a) 
the value of the Non-Federal Sponsor’s contributions under paragraph B.1. of this Article   
as determined in accordance with Article IV of this Agreement; and (b) the value of the 
Non-Federal Sponsor’s contributions under Article V, Article X, and Article XIV.A. of this 
Agreement. 
 
 
  3.  The Government, subject to the availability of funds and as limited by 
paragraph B.6. of this Article, the Section 544 Project Limit, and the Section 544 Program 
Limit, shall refund or reimburse to the Non-Federal Sponsor any contributions in excess of 
35 percent of total project costs if the Government determines at any time that the collective 
value of the following contributions has exceeded 35 percent of total project costs: (a) the 
value of the Non-Federal Sponsor’s contributions under paragraph B.1. of this Article as 
determined in accordance with Article IV of this Agreement; (b) the value of the Non-
Federal Sponsor’s contributions under paragraph B.2. of this Article; and (c) the value of the 
Non-Federal Sponsor’s contributions under Article V, Article X, and Article XIV.A. of this 
Agreement.  After such a determination, the Government, in its sole discretion, may acquire 
any remaining lands, easements, and rights-of-way required for the Project, perform any 
remaining relocations necessary for the Project, or construct any remaining improvements 
required on lands, easements, and rights-of-way to enable the disposal of dredged or 
excavated material required for the Project on behalf of the Non-Federal Sponsor.  
Notwithstanding the acquisition of lands, easements, and rights-of-way, performance of 
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relocations, or construction of improvements required on lands, easements, and rights-of-
way to enable the disposal of dredged or excavated material by the Government under this 
paragraph, the Non-Federal Sponsor shall be responsible, as between the Government 
and the Non-Federal Sponsor, for any costs of cleanup and response in accordance with 
Article XIV.C. of this Agreement. 
 
   
 
 

4.  The Government shall determine and include in total project costs any 
costs incurred by the Non-Federal Sponsor for non-Federal work, subject to the 
conditions and limitations of this paragraph.  The Non-Federal Sponsor in a timely 
manner shall provide the Government with such documents as are sufficient to enable the 
Government to determine the amount of costs to be included in total project costs for 
non-Federal work.   
 

  a.  The Non-Federal Sponsor shall not commence construction of 
the non-Federal work until the designs, detailed plans and specifications, and 
arrangements for the prosecution of such work have been approved by the Government.  
Changes proposed by the Non-Federal Sponsor to approved designs and plans and 
specifications also must be approved by the Government in advance of the related 
construction.  Upon completion of the non-Federal work, the Non-Federal Sponsor shall 
furnish to the Government a copy of all final as-built drawings for the construction 
portion of such work. 

 
  b.  Non-Federal work shall be subject to an on-site inspection and 

certification by the Government that the work was accomplished in a satisfactory manner 
and in accordance with the provisions of this Agreement and is suitable for inclusion in 
the Project.   

 
  c.  The Non-Federal Sponsor’s costs for non-Federal work that 

may be eligible for inclusion in total project costs pursuant to this Agreement shall be 
subject to an audit in accordance with Article X.C. of this Agreement to determine the 
reasonableness, allocability and allowability of such costs.   

   
  d.  The Non-Federal Sponsor’s costs for non-Federal work that 

may be eligible for inclusion in total project costs pursuant to this Agreement are not 
subject to interest charges, nor are they subject to adjustment to reflect changes in price 
levels between the time the non-Federal work is completed and the time the costs are 
included in total project costs. 
    

e.  The Government shall not include in total project costs any 
costs for non-Federal work paid by the Non-Federal Sponsor using Federal program 
funds unless the Federal agency providing the Federal portion of such funds verifies in 
writing that expenditure of such funds for such purpose is expressly authorized by 
Federal law.  
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 f.  The Government shall not include in total project costs any 

costs for non-Federal work in excess of the Government’s estimate of the costs of the 
non-Federal work if the work had been accomplished by the Government. 

 
g.  In the performance of the construction portion of the non-

Federal work, the Non-Federal Sponsor must comply with applicable Federal labor laws 
covering non-Federal construction, including, but not limited to, 40 U.S.C. 3141-3148 
and 40 U.S.C. 3701-3708 (revising, codifying and enacting without substantive change 
the provisions of the Davis-Bacon Act (formerly 40 U.S.C. 276a et seq.), the Contract 
Work Hours and Safety Standards Act (formerly 40 U.S.C. 327 et seq.) and the Copeland 
Anti-Kickback Act (formerly 40 U.S.C. 276c)).  Costs for the construction portion of 
non-Federal work may be excluded from total project costs by the Government, in whole 
or in part, as a result of the Non-Federal Sponsor’s failure to comply with its obligations 
under these laws. 

 
 5.  The Government, in accordance with this paragraph, shall afford credit 

toward the Non-Federal Sponsor’s contribution of funds required under paragraph B.2. of 
this Article for the costs of the non-Federal work determined in accordance with 
paragraph B.4. of this Article.  However, the maximum amount of credit that can be 
afforded for the non-Federal work shall not exceed the lesser of the following amounts as 
determined by the Government: the Non-Federal Sponsor’s contribution of funds 
required under paragraph B.2. of this Article or the costs of the non-Federal work 
determined in accordance with paragraph B.4. of this Article.   
 
  6.  Notwithstanding any other provision of this Agreement, the Non-
Federal Sponsor shall not be entitled to reimbursement of any costs of non-Federal work 
determined in accordance with paragraph B.4. of this Article and included in total project 
costs that exceed the amount of credit afforded for the non-Federal work determined in 
accordance with paragraph B.5. of this Article and the Non-Federal Sponsor shall be 
responsible for 100 percent of all costs of non-Federal work included in total project 
costs that exceed the amount of credit afforded.   
 
 
 C.  Notwithstanding any other provision of this Agreement, Federal financial 
participation in the Project is limited by the following provisions of this paragraph. 
 

1.  In the event the Government projects that the amount of Federal funds 
the Government will make available to the Project through the then-current fiscal year, or 
the amount of Federal funds the Government will make available for the Project through 
the upcoming fiscal year, is not sufficient to meet the Federal share of total project costs 
and the Federal share of costs for data recovery activities associated with historic 
preservation in accordance with Article XVII.C.3. and Article XVII.C.4. of this 
Agreement that the Government projects to be incurred through the then-current or 
upcoming fiscal year, as applicable, the Government shall notify the Non-Federal 
Sponsor in writing of such insufficiency of funds and of the date the Government projects 
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that the Federal funds that will have been made available to the Project will be exhausted.  
Upon the exhaustion of Federal funds made available by the Government to the Project, 
future performance under this Agreement shall be suspended and the parties shall proceed 
in accordance with Article XIII.B. of this Agreement. 
 
  2.  In accordance with Section 544 of the Water Resources Development 
Act of 2000, Public Law 106-541, the Government’s total financial obligations for 
planning, design, and construction of the Project (except for costs incurred on behalf of 
the Non-Federal Sponsor in accordance with paragraph H. of this Article) shall not 
exceed the Section 544 Project Limit.  Notwithstanding any other provision of this 
Agreement, the Non-Federal Sponsor shall be responsible for all costs in excess of this 
limit and shall pay any such costs in accordance with Article VI.B. of this Agreement. 
 

 3.  If the Government determines that the total amount of Federal funds 
provided by Congress for all projects implemented pursuant to Section 544 has reached 
the Section 544 Program Limit, and the Government projects that the Federal funds the 
Government will make available to the Project within the Section 544 Program Limit 
will not be sufficient to meet the Federal share of total project costs and the Federal share 
of costs for data recovery activities associated with historic preservation in accordance 
with Article XVII.C.3. and Article XVII.C.4. of this Agreement, the Government shall 
notify the Non-Federal Sponsor in writing of such insufficiency of funds and of the date 
the Government projects that the Federal funds that will have been made available to the 
Project will be exhausted.  Upon the exhaustion of Federal funds made available by the 
Government to the Project within the Section 544 Program Limit, future performance 
under this Agreement shall be suspended and the parties shall proceed in accordance with 
Article XIII.B. of this Agreement. 
 
 
   

D.  When the District Engineer determines that, except for monitoring, the entire 
Project, or a functional portion of the Project, is complete, the District Engineer shall so 
notify the Non-Federal Sponsor in writing and furnish the Non-Federal Sponsor with a 
final Operation, Maintenance, Repair, Rehabilitation, and Replacement Manual 
(hereinafter the “OMRR&R Manual”) or, if the final OMRR&R Manual is not available, 
an interim OMRR&R Manual for the entire Project or such completed portion.  Upon 
such notification, the Government also shall furnish to the Non-Federal Sponsor a copy 
of all final as-built drawings for the portion of the Project for which the Government 
awarded a construction contract, or the Government constructed using its own forces, if 
such drawings are available.  Not later than 6 months after such notification by the 
Government that the entire Project is complete, the Government shall furnish the Non-
Federal Sponsor with all final as-built drawings for the portion of the Project for which 
the Government awarded a construction contract, or the Government constructed using its 
own forces, and also shall furnish the Non-Federal Sponsor with the final OMRR&R 
Manual for the entire Project.  In the event all final as-built drawings for the portion of 
the Project for which the Government awarded a construction contract, or the 
Government constructed using its own forces, or the final OMRR&R Manual for the 
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entire Project cannot be completed within the 6 month period, the Government shall 
provide written notice to the Non-Federal Sponsor, and the Government and the Non-
Federal Sponsor shall negotiate an acceptable completion date for furnishing such 
documents.  Further, after completion of all contracts for the Project, copies of all of the 
Government’s and Non-Federal Sponsor’s Written Notices of Acceptance of Completed 
Work for all contracts for the Project that have not been provided to the other party 
previously shall be provided to the Non-Federal Sponsor and/or the Government, as 
appropriate.   
 
 E.  Upon notification from the District Engineer in accordance with paragraph D. 
of this Article, the Non-Federal Sponsor shall operate, maintain, repair, rehabilitate, and 
replace the entire Project, or the functional portion of the Project as the case may be, in 
accordance with Article VIII of this Agreement.   
 
 
 F.  Upon the District Engineer’s determination that, except for monitoring, the 
entire Project is complete, the Government shall conduct an interim accounting, in 
accordance with Article VI.C. of this Agreement, and furnish the results to the Non-Federal 
Sponsor.  Further, upon conclusion of the period of design and construction the Government 
shall amend the interim accounting to complete the final accounting, in accordance with 
Article VI.C. of this Agreement, and furnish the results to the Non-Federal Sponsor. 
 
 G.  The Non-Federal Sponsor shall not use Federal program funds to meet any of its 
obligations for the Project under this Agreement unless the Federal agency providing the 
Federal portion of such funds verifies in writing that expenditure of such funds for such 
purpose is expressly authorized by Federal law. 
 
 
 H.  The Non-Federal Sponsor may request the Government to perform or provide, 
on behalf of the Non-Federal Sponsor, one or more of the services (hereinafter the 
“additional work”) described in this paragraph.  Such requests shall be in writing and 
shall describe the additional work requested to be performed or provided.  If in its sole 
discretion the Government elects to perform or provide the requested additional work or 
any portion thereof, it shall so notify the Non-Federal Sponsor in a writing that sets forth 
any applicable terms and conditions, which must be consistent with this Agreement.  In 
the event of conflict between such a writing and this Agreement, this Agreement shall 
control.  The Non-Federal Sponsor shall be solely responsible for all costs of the 
additional work performed or provided by the Government under this paragraph and shall 
pay all such costs in accordance with Article VI.D. of this Agreement.   
 
  1.  Acquisition of lands, easements, and rights-of-way; performance of 
relocations; or construction of improvements required on lands, easements, and rights-of-
way to enable the disposal of dredged or excavated material for the Project.  
Notwithstanding acquisition of lands, easements, and rights-of-way, performance of 
relocations, or construction of improvements by the Government, the Non-Federal 
Sponsor shall be responsible, as between the Government and the Non-Federal Sponsor, 
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for any costs of cleanup and response in accordance with Article XIV.C. of this 
Agreement.  
   
  2.  Inclusion of betterments in the design or construction of the Project.  In 
the event the Government elects to include any such betterments, the Government shall 
allocate the costs of the Project features that include betterments between total project 
costs and the costs of the betterments.   
 
 
  
 
 I.  Prior to completion of construction of the Project, the Government, in 
consultation with the Non-Federal Sponsor and, as appropriate, other concerned agencies, 
shall finalize the plan for monitoring of the Project.  The monitoring plan shall describe 
the specific parameters to be monitored; how these parameters relate to achieving the 
desired outcomes; methods for measuring those parameters; frequency and duration of 
monitoring of the Project; criteria for measuring the success of the Project; preparation 
and distribution of monitoring reports and other coordination requirements; and estimated 
monitoring costs.  As of the effective date of this Agreement, the costs of monitoring for 
the Project are estimated to be $70,000.     
 
 J.  Upon notification from the District Engineer in accordance with paragraph D. 
of this Article that the Project is complete, the Non-Federal Sponsor shall perform 
monitoring of the Project in accordance with the monitoring plan for a period of 5 
consecutive years from the date of such notification.  The Non-Federal Sponsor’s 
performance of monitoring shall be concurrent with the Non-Federal Sponsor’s 
performance of operation, maintenance, repair, rehabilitation, and replacement for the 
completed Project.  The monitoring of the Project by the Non-Federal Sponsor shall end 
prior to the expiration of such 5 year period upon the occurrence of either of the 
following events: (1) the award of the next contract for monitoring of the Project, or 
continuation of monitoring of the Project using the Non-Federal Sponsor’s own forces, 
would result in the costs incurred for monitoring of the Project exceeding 1 percent of the 
amount equal to total project costs minus the costs for monitoring of the Project; or (2) 
the District Engineer determines that continued monitoring of the Project is not 
necessary.  Any costs of monitoring incurred by the Non-Federal Sponsor pursuant to this 
paragraph shall be included in the costs for non-Federal work subject to an audit in 
accordance with Article X.C. of this Agreement to determine reasonableness, allocability, 
and allowability of such costs. 
 
  
 

K.  The Non-Federal Sponsor shall prevent obstructions or encroachments on the 
Project (including prescribing and enforcing regulations to prevent such obstructions or 
encroachments) such as any new developments on Project lands, easements, and rights-of-
way or the addition of facilities which might reduce the outputs produced by the Project, 
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hinder operation and maintenance of the Project, or interfere with the Project’s proper 
function. 
 
 L.  The Non-Federal Sponsor shall not use the Project, or the lands, easements, 
and rights-of-way required pursuant to Article III of this Agreement, as a wetlands bank 
or mitigation credit for any other project. 
 
 
 

ARTICLE III - LANDS, EASEMENTS, RIGHTS-OF-WAY,  
RELOCATIONS, DISPOSAL AREA IMPROVEMENTS, AND  
COMPLIANCE WITH PUBLIC LAW 91-646, AS AMENDED 

 
 A.  The Government, after consultation with the Non-Federal Sponsor, shall 
determine the lands, easements, and rights-of-way required for construction, operation, and 
maintenance of the Project, including those required for relocations, the borrowing of 
material, and the disposal of dredged or excavated material.  The Government in a timely 
manner shall provide the Non-Federal Sponsor with general written descriptions, including 
maps as appropriate, of the lands, easements, and rights-of-way that the Government 
determines the Non-Federal Sponsor must provide, in detail sufficient to enable the Non-
Federal Sponsor to fulfill its obligations under this paragraph, and shall provide the Non-
Federal Sponsor with a written notice to proceed with acquisition of such lands, easements, 
and rights-of-way.  Prior to the issuance of the solicitation for each Government contract 
for construction of the Project, or prior to the Government initiating construction of a 
portion of the Project using the Government’s own forces, the Non-Federal Sponsor shall 
acquire all lands, easements, and rights-of-way the Government determines the Non-
Federal Sponsor must provide for that work and shall provide the Government with 
authorization for entry thereto.  Furthermore, prior to the end of the period of design and 
construction, the Non-Federal Sponsor shall acquire all lands, easements, and rights-of-way 
required for construction, operation, and maintenance of the Project, as set forth in such 
descriptions, and shall provide the Government with authorization for entry thereto.  The 
Non-Federal Sponsor shall ensure that lands, easements, and rights-of-way that the 
Government determines to be required for the Project and that were provided by the Non-
Federal Sponsor are retained in public ownership for  uses compatible with the authorized 
purposes of the Project. 
 
 B.  The Government, after consultation with the Non-Federal Sponsor, shall 
determine the relocations necessary for construction, operation, and maintenance of the 
Project, including those necessary to enable the borrowing of material or the disposal of 
dredged or excavated material.  The Government in a timely manner shall provide the Non-
Federal Sponsor with general written descriptions, including maps as appropriate, of such 
relocations in detail sufficient to enable the Non-Federal Sponsor to fulfill its obligations 
under this paragraph, and shall provide the Non-Federal Sponsor with a written notice to 
proceed with such relocations.  Prior to the issuance of the solicitation for each Government 
contract for construction of the Project, or prior to the Government initiating construction 
of a portion of the Project using the Government’s own forces, the Non-Federal Sponsor 
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shall prepare or ensure the preparation of plans and specifications for, and perform or ensure 
the performance of, all relocations the Government determines to be necessary for that 
work.  Furthermore, prior to the end of the period of design and construction, the Non-
Federal Sponsor shall perform or ensure performance of all relocations as set forth in such 
descriptions. 
  

C.  The Government, after consultation with the Non-Federal Sponsor, shall 
determine the improvements required on lands, easements, and rights-of-way to enable the 
disposal of dredged or excavated material associated with construction, operation, and 
maintenance of the Project.  Such improvements may include, but are not necessarily 
limited to, retaining dikes, wasteweirs, bulkheads, embankments, monitoring features, 
stilling basins, and de-watering pumps and pipes.  The Government in a timely manner shall 
provide the Non-Federal Sponsor with general written descriptions, including maps as 
appropriate, of such improvements in detail sufficient to enable the Non-Federal Sponsor to 
fulfill its obligations under this paragraph, and shall provide the Non-Federal Sponsor with a 
written notice to proceed with construction of such improvements.  Prior to the issuance of 
the solicitation for each Government contract for construction of the Project, or prior to the 
Government initiating construction of a portion of the Project using the Government’s 
own forces, the Non-Federal Sponsor shall prepare plans and specifications for all 
improvements the Government determines to be required for the disposal of dredged or 
excavated material under that contract, submit such plans and specifications to the 
Government for approval, and provide such improvements in accordance with the approved 
plans and specifications.  Furthermore, prior to the end of the period of design and 
construction, the Non-Federal Sponsor shall provide all improvements set forth in such 
descriptions.  

 
 D.  The Non-Federal Sponsor shall comply with the applicable provisions of the 
Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, Public 
Law 91-646, as amended (42 U.S.C. 4601-4655), and the Uniform Regulations contained in 
49 C.F.R. Part 24, in acquiring lands, easements, and rights-of-way required for 
construction, operation, and maintenance of the Project, including those required for 
relocations, the borrowing of material, or the disposal of dredged or excavated material, and 
shall inform all affected persons of applicable benefits, policies, and procedures in 
connection with said Act. 
 
 
ARTICLE IV - CREDIT FOR VALUE OF LANDS, EASEMENTS, RIGHTS-OF-WAY,  

RELOCATIONS, AND DISPOSAL AREA IMPROVEMENTS 
 

 A.  The Government shall include in total project costs and afford credit toward the 
Non-Federal Sponsor’s share of total project costs for the value of the lands, easements, and 
rights-of-way that the Non-Federal Sponsor must provide pursuant to Article III.A. of this 
Agreement; for the value of the relocations that the Non-Federal Sponsor must perform or 
for which it must ensure performance pursuant to Article III.B. of this Agreement; and for 
the value of the improvements required on lands, easements, and rights-of-way to enable the 
disposal of dredged or excavated material that the Non-Federal Sponsor must provide 
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pursuant to Article III.C. of this Agreement.  However, no amount shall be included in total 
project costs, no credit shall be afforded, and no reimbursement shall be provided for the 
value of any lands, easements, rights-of-way, relocations, or improvements required on 
lands, easements, and rights-of-way to enable the disposal of dredged or excavated material 
that have been provided previously as an item of cooperation for another Federal project.  In 
addition, no amount shall be included in total project costs, no credit shall be afforded, and 
no reimbursement shall be provided for the value of lands, easements, rights-of-way, 
relocations, or improvements required on lands, easements, and rights-of-way to enable the 
disposal of dredged or excavated material that were acquired or performed using Federal 
program funds unless the Federal agency providing the Federal portion of such funds 
verifies in writing that affording credit for the value of such items is expressly authorized by 
Federal law.   
 
 B.  The Non-Federal Sponsor in a timely manner shall provide the Government with 
such documents as are sufficient to enable the Government to determine the value of any 
contribution provided pursuant to Article III.A., Article III.B., or Article III.C. of this 
Agreement.  Upon receipt of such documents, the Government in a timely manner shall 
determine the value of such contributions for the purpose of including such value in total 
project costs and for determining the amount of credit to be afforded or reimbursement to 
be provided in accordance with the provisions of this Agreement.  
 
 C.  For the purposes of determining the value to be included in total project costs 
and the amount of credit to be afforded or reimbursement to be provided in accordance 
with this Agreement and except as otherwise provided in paragraph G. of this Article, the 
value of lands, easements, and rights-of-way, including those required for relocations, the 
borrowing of material, and the disposal of dredged or excavated material, shall be the fair 
market value of the real property interests, plus certain incidental costs of acquiring those 
interests, as determined in accordance with the provisions of this paragraph. 
  
  1.  Date of Valuation.  The fair market value of lands, easements, or rights-
of-way owned by the Non-Federal Sponsor on the effective date of this Agreement shall be 
the fair market value of such real property interests as of the date the Non-Federal Sponsor 
provides the Government with authorization for entry thereto.  However, for lands, 
easements, or rights-of-way owned by the Non-Federal Sponsor on the effective date of this 
Agreement that are required for the non-Federal work, fair market value shall be the value 
of such real property interests as of the date the Non-Federal Sponsor awarded the first 
construction contract for the non-Federal work, or, if the Non-Federal Sponsor performed 
the construction with its own forces, the date that the Non-Federal Sponsor began 
construction of the non-Federal work.  The fair market value of lands, easements, or rights-
of-way acquired by the Non-Federal Sponsor after the effective date of this Agreement shall 
be the fair market value of such real property interests at the time the interests are acquired. 
 
  2.  General Valuation Procedure.  Except as provided in  paragraph C.3. or 
paragraph C.5. of this Article, the fair market value of lands, easements, or rights-of-way 
shall be determined in accordance with the provisions of this paragraph. 
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   a.  The Non-Federal Sponsor shall obtain, for each real property 
interest, an appraisal that is prepared by a qualified appraiser who is acceptable to the Non-
Federal Sponsor and the Government.  The Non-Federal Sponsor shall provide the 
Government with the appraisal no later than 6 months after the Non-Federal Sponsor 
provides the Government with an authorization for entry for such real property interest.  
The appraisal must be prepared in accordance with the applicable rules of just 
compensation, as specified by the Government. The fair market value shall be the amount 
set forth in the Non-Federal Sponsor’s appraisal, if such appraisal is approved by the 
Government.  In the event the Government does not approve the Non-Federal Sponsor’s 
appraisal, the Non-Federal Sponsor may obtain a second appraisal, and the fair market value 
shall be the amount set forth in the Non-Federal Sponsor’s second appraisal, if such 
appraisal is approved by the Government.  In the event the Government does not approve 
the Non-Federal Sponsor’s second appraisal, the Non-Federal Sponsor chooses not to obtain 
a second appraisal, or the Non-Federal Sponsor does not provide the first appraisal as 
required in this paragraph, the Government shall obtain an appraisal, and the fair market 
value shall be the amount set forth in the Government’s appraisal, if such appraisal is 
approved by the Non-Federal Sponsor.  In the event the Non-Federal Sponsor does not 
approve the Government’s appraisal, the Government, after consultation with the Non-
Federal Sponsor, shall consider the Government’s and the Non-Federal Sponsor’s appraisals 
and determine an amount based thereon, which shall be deemed to be the fair market value. 
 
   b.  Where the amount paid or proposed to be paid by the Non-Federal 
Sponsor for the real property interest exceeds the amount determined pursuant to paragraph 
C.2.a. of this Article, the Government, at the request of the Non-Federal Sponsor, shall 
consider all factors relevant to determining fair market value and, in its sole discretion, after 
consultation with the Non-Federal Sponsor, may approve in writing an amount greater than 
the amount determined pursuant to paragraph C.2.a. of this Article, but not to exceed the 
amount actually paid or proposed to be paid.  If the Government approves such an amount, 
the fair market value shall be the lesser of the approved amount or the amount paid by the 
Non-Federal Sponsor, but no less than the amount determined pursuant to paragraph C.2.a. 
of this Article. 
 
 
  3.  Eminent Domain Valuation Procedure.  For lands, easements, or rights-
of-way acquired by eminent domain proceedings instituted after the effective date of this 
Agreement, the Non-Federal Sponsor, prior to instituting such proceedings, shall submit to 
the Government notification in writing of its intent to institute such proceedings and an 
appraisal of the specific real property interests to be acquired in such proceedings.  The 
Government shall have 60 calendar days after receipt of such a notice and appraisal within 
which to review the appraisal, if not previously approved by the Government in writing. 
 
   a.  If the Government previously has approved the appraisal in 
writing, or if the Government provides written approval of, or takes no action on, the 
appraisal within such 60 day period, the Non-Federal Sponsor shall use the amount set forth 
in such appraisal as the estimate of just compensation for the purpose of instituting the 
eminent domain proceeding. 
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   b.  If the Government provides written disapproval of the appraisal, 
including the reasons for disapproval, within such 60 day period, the Government and the 
Non-Federal Sponsor shall consult in good faith to promptly resolve the issues or areas of 
disagreement that are identified in the Government’s written disapproval.  If, after such 
good faith consultation, the Government and the Non-Federal Sponsor agree as to an 
appropriate amount, then the Non-Federal Sponsor shall use that amount as the estimate of 
just compensation for the purpose of instituting the eminent domain proceeding.  If, after 
such good faith consultation, the Government and the Non-Federal Sponsor cannot agree as 
to an appropriate amount, then the Non-Federal Sponsor may use the amount set forth in its 
appraisal as the estimate of just compensation for the purpose of instituting the eminent 
domain proceeding. 
 
   c.  For lands, easements, or rights-of-way acquired by eminent 
domain proceedings instituted in accordance with paragraph C.3. of this Article, fair market 
value shall be either the amount of the court award for the real property interests taken, to 
the extent the Government determined such interests are required for construction, 
operation, and maintenance of the Project, or the amount of any stipulated settlement or 
portion thereof that the Government approves in writing. 
 
  4.  Incidental Costs.  For lands, easements, or rights-of-way acquired by the 
Non-Federal Sponsor within a five year period preceding the effective date of this 
Agreement, or at any time after the effective date of this Agreement, the value of the interest 
shall include the documented incidental costs of acquiring the interest, as determined by the 
Government, subject to an audit in accordance with Article X.C. of this Agreement to 
determine reasonableness, allocability, and allowability of such costs.  In the event the 
Government modifies its determination made pursuant to Article III.A. of this 
Agreement, the Government shall afford credit for the documented incidental costs 
associated with preparing to acquire the lands, easements, or rights-of-way identified in 
the original determination, subject to an audit in accordance with Article X.C. of this 
Agreement to determine reasonableness, allocability, and allowability of such costs.  
Such incidental costs shall include, but not necessarily be limited to, closing and title costs, 
appraisal costs, survey costs, attorney’s fees, plat maps, mapping costs, actual amounts 
expended for payment of any relocation assistance benefits provided in accordance with 
Article III.D. of this Agreement, and other payments by the Non-Federal Sponsor for 
items that are generally recognized as compensable, and required to be paid, by 
applicable state law due to the acquisition of a real property interest in accordance with 
Article III of this Agreement.  The value of the interests provided by the Non-Federal 
Sponsor in accordance with Article III.A. of this Agreement also shall include the 
documented costs of obtaining appraisals pursuant to paragraph C.2. of this Article, as 
determined by the Government, and subject to an audit in accordance with Article X.C. 
of this Agreement to determine reasonableness, allocability, and allowability of such 
costs.   

 
5.  Waiver of Appraisal.  Except as required by paragraph C.3. of this 

Article, the Government may waive the requirement for an appraisal pursuant to this 
paragraph if it determines that an appraisal is unnecessary because the valuation is 
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uncomplicated and that the estimated fair market value of the real property interest is 
$10,000 or less based upon a review of available data.  In such event, the Government 
and the Non-Federal Sponsor must agree in writing to the value of such real property 
interest in an amount not in excess of $10,000. 

 
 
 D.  After consultation with the Non-Federal Sponsor, the Government shall 
determine the value of relocations in accordance with the provisions of this paragraph. 
 
  1.  For a relocation other than a highway, the value shall be only that portion 
of relocation costs that the Government determines is necessary to provide a functionally 
equivalent facility, reduced by depreciation, as applicable, and by the salvage value of any 
removed items. 
 
  2.  For a relocation of a highway, the value shall be only that portion of 
relocation costs that would be necessary to accomplish the relocation in accordance with the 
design standard that the State of Washington would apply under similar conditions of 
geography and traffic load, reduced by the salvage value of any removed items. 
 
  3.  Relocation costs shall include, but not necessarily be limited to, actual 
costs of performing the relocation; planning, engineering and design costs; supervision and 
administration costs; and documented incidental costs associated with performance of the 
relocation, as determined by the Government.  Relocation costs shall not include any costs 
due to betterments, as determined by the Government, nor any additional cost of using new 
material when suitable used material is available.  Relocation costs shall be subject to an 
audit in accordance with Article X.C. of this Agreement to determine reasonableness, 
allocability, and allowability of such costs. 

 
 E.  The value of the improvements required on lands, easements, and rights-of-way 
to enable the disposal of dredged or excavated material shall be the costs of the 
improvements, as determined by the Government, subject to an audit in accordance with 
Article X.C. of this Agreement to determine reasonableness, allocability, and allowability of 
such costs.  Such costs shall include, but not necessarily be limited to, actual costs of 
providing the improvements; planning, engineering and design costs; supervision and 
administration costs; and documented incidental costs associated with providing the 
improvements, but shall not include any costs due to betterments, as determined by the 
Government. 
 

F.  Any credit afforded or reimbursement provided under the terms of this 
Agreement for the value of relocations, or improvements required on lands, easements, 
and rights-of-way to enable the disposal of dredged or excavated material, performed within 
the Project boundaries is subject to satisfactory compliance with applicable Federal labor 
laws covering non-Federal construction, including, but not limited to, 40 U.S.C. 3141-
3148 and 40 U.S.C. 3701-3708 (revising, codifying and enacting without substantive 
change the provisions of the Davis-Bacon Act (formerly 40 U.S.C. 276a et seq.), the 
Contract Work Hours and Safety Standards Act (formerly 40 U.S.C. 327 et seq.) and the 
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Copeland Anti-Kickback Act (formerly 40 U.S.C. 276c)).  Notwithstanding any other 
provision of this Agreement, credit or reimbursement may be withheld, in whole or in 
part, as a result of the Non-Federal Sponsor’s failure to comply with its obligations under 
these laws. 

 
G.  Where the Government, on behalf of the Non-Federal Sponsor pursuant to 

Article II.H.1. of this Agreement, acquires lands, easements, or rights-of-way, performs 
relocations, or constructs improvements required on lands, easements, or rights-of-way to 
enable the disposal of dredged or excavated material, the value to be included in total 
project costs and the amount of credit to be afforded or the amount of reimbursement 
provided in accordance with this Agreement shall be the costs of such work performed or 
provided by the Government that are paid by the Non-Federal Sponsor in accordance 
with Article VI.D. of this Agreement.  In addition, the value to be included in total 
project costs and the amount of such credit to be afforded or the amount of 
reimbursement provided in accordance with this Agreement  shall include the 
documented costs incurred by the Non-Federal Sponsor in accordance with the terms and 
conditions agreed upon in writing pursuant to Article II.H.1. of this Agreement subject to 
an audit in accordance with Article X.C. of this Agreement to determine reasonableness, 
allocability, and allowability of such costs. 

   
 

ARTICLE V - PROJECT COORDINATION TEAM 
 
  A.  To provide for consistent and effective communication, the Non-Federal Sponsor 
and the Government, not later than 30 calendar days after the effective date of this 
Agreement, shall appoint named senior representatives to a Project Coordination Team.  
Thereafter, the Project Coordination Team shall meet regularly until the end of the period of 
design and construction. The Government’s Project Manager and a counterpart named by 
the Non-Federal Sponsor shall co-chair the Project Coordination Team. 
 
 B.  The Government’s Project Manager and the Non-Federal Sponsor’s counterpart 
shall keep the Project Coordination Team informed of the progress of design and 
construction and of significant pending issues and actions, and shall seek the views of the 
Project Coordination Team on matters that the Project Coordination Team generally 
oversees. 
 
 C.  Until the end of the period of design and construction, the Project Coordination 
Team shall generally oversee the Project, including matters related to: design; completion of 
all necessary environmental coordination and documentation; plans and specifications; 
scheduling; real property and relocation requirements; real property acquisition; contract 
awards and modifications; contract costs; the application of and compliance with 40 
U.S.C. 3141-3148 and 40 U.S.C. 3701-3708 (revising, codifying and enacting without 
substantive change the provisions of the Davis-Bacon Act (formerly 40 U.S.C. 276a et 
seq.), the Contract Work Hours and Safety Standards Act (formerly 40 U.S.C. 327 et 
seq.) and the Copeland Anti-Kickback Act (formerly 40 U.S.C. 276c)) for relocations, 
improvements required on lands, easements, and rights-of-way to enable the disposal of 
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dredged or excavated material, and the construction portion of the non-Federal work; the 
investigations to identify the existence and extent of hazardous substances in accordance 
with Article XIV.A. of this Agreement; historic preservation activities in accordance with 
Article XVII of this Agreement; the Government’s cost projections; the performance of 
and scheduling for the non-Federal work; final inspection of the entire Project or 
functional portions of the Project; preparation of the proposed OMRR&R Manual; 
finalization of the monitoring plan; performance of monitoring; anticipated requirements 
and needed capabilities for performance of operation, maintenance, repair, rehabilitation, 
and replacement of the Project including issuance of permits; and other matters related to 
the Project.  This oversight of the Project shall be consistent with a project management 
plan developed by the Government after consultation with the Non-Federal Sponsor. 
 
 

  
 

 D.  The Project Coordination Team may make recommendations to the District 
Engineer on matters related to the Project that the Project Coordination Team generally 
oversees, including suggestions to avoid potential sources of dispute.  The Government in 
good faith shall consider the recommendations of the Project Coordination Team.  The 
Government, having the legal authority and responsibility for design and construction of 
the Project except for the non-Federal work, has the discretion to accept or reject, in 
whole or in part, the Project Coordination Team’s recommendations.  On matters related 
to the non-Federal work, that the Project Coordination Team generally oversees, the 
Project Coordination Team may make recommendations to the Non-Federal Sponsor 
including suggestions to avoid potential sources of dispute.  The Non-Federal Sponsor in 
good faith shall consider the recommendations of the Project Coordination Team.  The 
Non-Federal Sponsor, having the legal authority and responsibility for design and 
construction of the non-Federal work, has the discretion to accept or reject, in whole or in 
part, the Project Coordination Team’s recommendations except as otherwise required by 
the provisions of this Agreement, including compliance with applicable Federal, State, or 
local laws or regulations.     

 
 E.  The Non-Federal Sponsor’s costs of participation in the Project Coordination 
Team shall be included in total project costs and shared in accordance with the provisions 
of this Agreement, subject to an audit in accordance with Article X.C. of this Agreement 
to determine reasonableness, allocability, and allowability of such costs.  The 
Government’s costs of participation in the Project Coordination Team shall be included 
in total project costs and shared in accordance with the provisions of this Agreement.  
 
 

ARTICLE VI - METHOD OF PAYMENT 
 
 
 A.  In accordance with the provisions of this paragraph, the Government shall 
maintain current records and provide to the Non-Federal Sponsor current projections of 
costs, financial obligations, contributions provided by the parties, the value included in 
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total project costs for lands, easements, rights-of-way, relocations, and improvements 
required on lands, easements, and rights-of-way to enable the disposal of dredged or 
excavated material determined in accordance with Article IV of this Agreement, the costs 
included in total project costs for the non-Federal work determined in accordance with 
Article II.B.4. of this Agreement, and the credit to be afforded for the non-Federal work 
pursuant to Article II.B.5. of this Agreement.     

 
1.  As of the effective date of this Agreement, total project costs are 

projected to be $6,973,200; the Non-Federal Sponsor’s contribution of funds required by 
Article II.B.2. of this Agreement is projected to be $1,967,320; the costs included in total 
project costs for the non-Federal work determined in accordance with Article II.B.4. of 
this Agreement are projected to be $70,000; the credit to be afforded for the non-Federal 
work pursuant to Article II.B.5. of this Agreement is projected to be $70,000; the Non-
Federal Sponsor’s contribution of funds required by Article II.C.2. of this Agreement is 
projected to be $0; the non-Federal proportionate share is projected to be 30 percent; the 
Non-Federal Sponsor’s contribution of funds required by Article XVII.C.4. of this 
Agreement is projected to be $0; the value included in total project costs for lands, 
easements, rights-of-way, relocations, and improvements required on lands, easements, 
and rights-of-way to enable the disposal of dredged or excavated material determined in 
accordance with Article IV of this Agreement is projected to be $383,300; and the 
Government’s total financial obligations for the additional work to be incurred and the 
Non-Federal Sponsor’s contribution of funds for such costs required by Article II.H. of 
this Agreement are projected to be $0.  These amounts and percentage are estimates 
subject to adjustment by the Government, after consultation with the Non-Federal 
Sponsor, and are not to be construed as the total financial responsibilities of the 
Government and the Non-Federal Sponsor. 

 
2.  By ________ and by each quarterly anniversary thereof until the 

conclusion of the period of design and construction and resolution of all relevant claims 
and appeals and eminent domain proceedings, the Government shall provide the Non-
Federal Sponsor with a report setting forth all contributions provided to date and the 
current projections of the following: total project costs; the Non-Federal Sponsor’s total 
contribution of funds required by Article II.B.2. of this Agreement; the costs included in 
total project costs for the non-Federal work determined in accordance with Article II.B.4. 
of this Agreement; the credit to be afforded for the non-Federal work pursuant to Article 
II.B.5. of this Agreement; the Non-Federal Sponsor’s contribution of funds required by 
Article II.C.2. of this Agreement; the non-Federal proportionate share; the Non-Federal 
Sponsor’s total contribution of funds required by Article XVII.C.4. of this Agreement; 
the total contribution of funds required from the Non-Federal Sponsor for the upcoming 
contract and upcoming fiscal year; the value included in total project costs for lands, 
easements, rights-of-way, relocations, and improvements required on lands, easements, 
and rights-of-way to enable the disposal of dredged or excavated material determined in 
accordance with Article IV of this Agreement; and the Government’s total financial 
obligations for additional work incurred and the Non-Federal Sponsor’s contribution of 
funds for such costs required by Article II.H. of this Agreement.  
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 B.  The Non-Federal Sponsor shall provide the contributions of funds required by 
Article II.B.2., Article II.C.2., and  Article XVII.C.4. of this Agreement in accordance 
with the provisions of this paragraph. 
 
 
  1.  Not less than 30 calendar days prior to the scheduled date for issuance 
of the solicitation for the first contract for design of the Project or commencement of 
design of the Project using the Government’s own forces, the Government shall notify 
the Non-Federal Sponsor in writing of such scheduled date and the funds the Government 
determines to be required from the Non-Federal Sponsor, after consideration of any credit 
the Government projects will be afforded for the non-Federal work pursuant to Article 
II.B.5. of this Agreement, to meet: (a) the non-Federal proportionate share of financial 
obligations for design and construction incurred prior to the commencement of the 
period of design and construction; (b) the projected non-Federal proportionate share of 
financial obligations for design and construction to be incurred for such contract; (c) the 
projected non-Federal proportionate share of financial obligations for design and 
construction using the Government’s own forces through the first quarter; (d) the Non-
Federal Sponsor’s share of the projected financial obligations for data recovery activities 
associated with historic preservation pursuant to Article XVII.C.4. of this Agreement to 
be incurred for such contract; and (e) the Non-Federal Sponsor’s share of the projected 
financial obligations for data recovery activities associated with historic preservation 
pursuant to Article XVII.C.4. of this Agreement using the Government’s own forces 
through the first quarter. Not later than such scheduled date, the Non-Federal Sponsor 
shall provide the Government with the full amount of such required funds by delivering a 
check payable to “FAO, USAED, [APPROPRIATE USACE DISTRICT & EROC]” 
to the District Engineer, or verifying to the satisfaction of the Government that the Non-
Federal Sponsor has deposited such required funds in an escrow or other account 
acceptable to the Government, with interest accruing to the Non-Federal Sponsor, or by 
presenting the Government with an irrevocable letter of credit acceptable to the 
Government for such required funds, or by providing an Electronic Funds Transfer of 
such required funds in accordance with procedures established by the Government.   

 
2.  Thereafter, until the construction of the Project is complete, the 

Government shall notify the Non-Federal Sponsor in writing of the funds the Government 
determines to be required from the Non-Federal Sponsor, and the Non-Federal Sponsor 
shall provide such funds in accordance with the provisions of this paragraph. 

 
 a.  The Government shall notify the Non-Federal Sponsor in 

writing, no later than 60 calendar days prior to the scheduled date for issuance of the 
solicitation for each remaining contract for the Project, of the funds the Government 
determines to be required from the Non-Federal Sponsor, after consideration of any credit 
the Government projects will be afforded for the non-Federal work pursuant to Article 
II.B.5. of this Agreement, to meet: (a) the projected non-Federal proportionate share of 
financial obligations for design and construction  to be incurred for such contract and (b) 



 

 23 

the Non-Federal Sponsor’s share of the projected financial obligations for data recovery 
activities associated with historic preservation pursuant to Article XVII.C.4. of this 
Agreement to be incurred for such contract.  No later than such scheduled date, the Non-
Federal Sponsor shall make the full amount of such required funds available to the 
Government through any of the payment mechanisms specified in paragraph B.1. of this 
Article. 

 
 b.  The Government shall notify the Non-Federal Sponsor in 

writing, no later than 60 calendar days prior to the beginning of each quarter in which the 
Government projects that it will make financial obligations for design and construction 
of the Project using the Government’s own forces or financial obligations for data 
recovery activities associated with historic preservation pursuant to Article XVII.C.4. of 
this Agreement using the Government’s own forces, of the funds the Government 
determines to be required from the Non-Federal Sponsor  , after consideration of any 
credit the Government projects will be afforded for the non-Federal work pursuant to 
Article II.B.5. of this Agreement to meet: (a) the projected non-Federal proportionate 
share of financial obligations for design and construction using the Government’s own 
forces for that  quarter  and (b) the Non-Federal Sponsor’s share of the projected financial 
obligations for data recovery activities associated with historic preservation pursuant to  
Article XVII.C.4. of this Agreement using the Government’s own forces for that  quarter.  
No later than 30 calendar days prior to the beginning of that  quarter, the Non-Federal 
Sponsor shall make the full amount of such required funds for that  quarter  available to 
the Government through any of the payment mechanisms specified in paragraph B.1. of 
this Article.   
 
  3.  The Government shall draw from the funds provided by the Non-
Federal Sponsor such sums as the Government deems necessary, after consideration of 
any credit the Government projects will be afforded for the non-Federal work pursuant to 
Article II.B.5. of this Agreement, to cover: (a) the non-Federal proportionate share of 
financial obligations for design and construction incurred prior to the commencement of 
the period of design and construction; (b) the non-Federal proportionate share of 
financial obligations for design and construction as financial obligations for design and 
construction are incurred; and (c) the Non-Federal Sponsor’s share of financial 
obligations for data recovery activities associated with historic preservation pursuant to 
Article XVII.C.4. of this Agreement as those financial obligations are incurred.  If at any 
time the Government determines that additional funds will be needed from the Non-
Federal Sponsor to cover the Non-Federal Sponsor’s share of such financial obligations 
for the current contract or to cover the Non-Federal Sponsor’s share of such financial 
obligations for work performed using the Government’s own forces in the current  
quarter, the Government shall notify the Non-Federal Sponsor in writing of the additional 
funds required and provide an explanation of why additional funds are required.  Within 
60 calendar days from receipt of such notice, the Non-Federal Sponsor shall provide the 
Government with the full amount of such additional required funds through any of the 
payment mechanisms specified in paragraph B.1. of this Article. 
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 C.  Upon the District Engineer’s determination that, except for monitoring, the 
entire Project is complete and all relevant claims and appeals and eminent domain 
proceedings have been resolved, the Government shall conduct an interim accounting and 
furnish the results to the Non-Federal Sponsor.  Further, upon conclusion of the period of 
design and construction and resolution of all relevant claims and appeals and eminent 
domain proceedings , the Government shall amend the interim accounting to complete the 
final accounting and furnish the results to the Non-Federal Sponsor.  If outstanding relevant 
claims and appeals or eminent domain proceedings prevent a final accounting from being 
conducted in a timely manner, the Government shall conduct an interim accounting or 
amend the previous interim accounting, as applicable, and furnish the Non-Federal 
Sponsor with written notice of the results of such interim or amended interim accounting, 
as applicable.  Once all outstanding relevant claims and appeals and eminent domain 
proceedings are resolved, the Government shall complete the final accounting and furnish 
the Non-Federal Sponsor with written notice of the results of such final accounting.  The 
interim or final accounting, as applicable, shall determine total project costs and the costs 
of any data recovery activities associated with historic preservation.  In addition, for each 
set of costs, the interim or final accounting, as applicable, shall determine each party’s 
required share thereof, and each party’s total contributions thereto as of the date of such 
accounting. 
  
  1.  Should the interim or final accounting, as applicable, show that the 
Non-Federal Sponsor’s total required shares of total project costs and the costs of any 
data recovery activities associated with historic preservation exceed the Non-Federal 
Sponsor’s total contributions provided thereto, the Non-Federal Sponsor, no later than 90 
calendar days after receipt of written notice from the Government, shall make a payment 
to the Government in an amount equal to the difference by delivering a check payable to 
“FAO, USAED, [APPROPRIATE USACE DISTRICT & EROC]” to the District 
Engineer or by providing an Electronic Funds Transfer in accordance with procedures 
established by the Government.  
 
  2.  Should the interim or final accounting, as applicable, show that the 
total contributions provided by the Non-Federal Sponsor for total project costs and the 
costs of any data recovery activities associated with historic preservation exceed the Non-
Federal Sponsor’s total required shares thereof, the Government, subject to the availability 
of funds and as limited by Article II.B.6. of this Agreement, the Section 544 Project Limit, 
and the Section 544 Program Limit, shall refund or reimburse the excess amount to the 
Non-Federal Sponsor within 90 calendar days of the date of completion of such 
accounting.  In the event the Non-Federal Sponsor is due a refund or reimbursement and 
funds are not available to refund or reimburse the excess amount to the Non-Federal 
Sponsor, the Government shall seek such appropriations as are necessary to make the 
refund or reimbursement. 

 
D.  The Non-Federal Sponsor shall provide the contribution of funds required by 

Article II.H. of this Agreement for additional work in accordance with the provisions of 
this paragraph. 
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1.  Not less than 30 calendar days prior to the scheduled date for the first 
financial obligation for additional work, the Government shall notify the Non-Federal 
Sponsor in writing of such scheduled date and of the full amount of funds the 
Government determines to be required from the Non-Federal Sponsor to cover the costs 
of the additional work.  No later than 30 calendar days prior to the Government incurring 
any financial obligation for additional work, the Non-Federal Sponsor shall provide the 
Government with the full amount of the funds required to cover the costs of such 
additional work through any of the payment mechanisms specified in paragraph B.1. of 
this Article.   

 
2.  The Government shall draw from the funds provided by the Non-

Federal Sponsor such sums as the Government deems necessary to cover the 
Government’s financial obligations for such additional work as they are incurred.  If at 
any time the Government determines that the Non-Federal Sponsor must provide 
additional funds to pay for such additional work, the Government shall notify the Non-
Federal Sponsor in writing of the additional funds required and provide an explanation of 
why additional funds are required.  Within 30 calendar days from receipt of such notice, 
the Non-Federal Sponsor shall provide the Government with the full amount of such 
additional required funds through any of the payment mechanisms specified in paragraph 
B.1. of this Article. 

 
  3.  At the time the Government conducts the interim or final accounting, 
as applicable, the Government shall conduct an accounting of the Government’s financial 
obligations incurred for additional work and furnish the Non-Federal Sponsor with 
written notice of the results of such accounting.  If outstanding relevant claims and 
appeals or eminent domain proceedings prevent a final accounting of such financial 
obligations for additional work from being conducted in a timely manner, the 
Government shall conduct an interim accounting of such financial obligations for 
additional work and furnish the Non-Federal Sponsor with written notice of the results of 
such interim accounting.  Once all outstanding relevant claims and appeals and eminent 
domain proceedings are resolved, the Government shall amend the interim accounting of 
such financial obligations for additional work to complete the final accounting of such 
financial obligations for additional work and furnish the Non-Federal Sponsor with 
written notice of the results of such final accounting.  Such interim or final accounting, as 
applicable, shall determine the Government’s total financial obligations for additional 
work and the Non-Federal Sponsor’s contribution of funds provided thereto as of the date 
of such accounting.     
 
   a.  Should the interim or final accounting, as applicable, show that 
the Government’s total financial obligations for additional work exceed the total 
contribution of funds provided by the Non-Federal Sponsor for such additional work, the 
Non-Federal Sponsor, no later than 90 calendar days after receipt of written notice from 
the Government, shall make a payment to the Government in an amount equal to the 
difference by delivering a check payable to “FAO, USAED, [APPROPRIATE USACE 
DISTRICT & EROC]” to the District Engineer or by providing an Electronic Funds 
Transfer in accordance with procedures established by the Government. 
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   b.  Should the interim or final accounting, as applicable, show that 
the total contribution of funds provided by the Non-Federal Sponsor for additional work 
exceeds the Government’s total financial obligations for such additional work, the 
Government, subject to the availability of funds, shall refund the excess amount to the 
Non-Federal Sponsor within 90 calendar days of the date of completion of such 
accounting.  In the event the Non-Federal Sponsor is due a refund and funds are not 
available to refund the excess amount to the Non-Federal Sponsor, the Government shall 
seek such appropriations as are necessary to make the refund. 
 
 

ARTICLE VII - DISPUTE RESOLUTION 
 
 As a condition precedent to a party bringing any suit for breach of this 
Agreement, that party must first notify the other party in writing of the nature of the 
purported breach and seek in good faith to resolve the dispute through negotiation.  If the 
parties cannot resolve the dispute through negotiation, they may agree to a mutually 
acceptable method of non-binding alternative dispute resolution with a qualified third 
party acceptable to both parties.  Each party shall pay an equal share of any costs for the 
services provided by such a third party as such costs are incurred.  The existence of a 
dispute shall not excuse the parties from performance pursuant to this Agreement. 
 
 

ARTICLE VIII - OPERATION, MAINTENANCE, REPAIR, REHABILITATION, 
AND REPLACEMENT (OMRR&R) 

 
 A.  Upon receipt of the notification from the District Engineer in accordance with 
Article II.D. of this Agreement and for so long as the Project remains authorized, the Non-
Federal Sponsor, pursuant to Article II.E. of this Agreement, shall operate, maintain, 
repair, rehabilitate, and replace the entire Project or functional portion of the Project, at no 
cost to the Government.  The Non-Federal Sponsor shall conduct its operation, 
maintenance, repair, rehabilitation, and replacement responsibilities in a manner 
compatible with the Project’s authorized purposes and in accordance with applicable 
Federal and State laws as provided in Article XI of this Agreement and specific directions 
prescribed by the Government in the interim or final OMRR&R Manual and any 
subsequent amendments thereto.   
 
 B.  The Non-Federal Sponsor hereby gives the Government a right to enter, at 
reasonable times and in a reasonable manner, upon property that the Non-Federal Sponsor 
now or hereafter owns or controls for access to the Project for the purpose of inspection and, 
if necessary, for the purpose of completing, operating, maintaining, repairing, rehabilitating, 
or replacing the Project.  If an inspection shows that the Non-Federal Sponsor for any 
reason is failing to perform its obligations under this Agreement, the Government shall send 
a written notice describing the non-performance to the Non-Federal Sponsor.  If, after 30 
calendar days from receipt of such written notice by the Government, the Non-Federal 
Sponsor continues to fail to perform, then the Government shall have the right to enter, at 
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reasonable times and in a reasonable manner, upon property that the Non-Federal Sponsor 
now or hereafter owns or controls for the purpose of completing, operating, maintaining, 
repairing, rehabilitating, or replacing the Project.  No completion, operation, maintenance, 
repair, rehabilitation, or replacement by the Government shall relieve the Non-Federal 
Sponsor of responsibility to meet the Non-Federal Sponsor’s obligations as set forth in this 
Agreement, or to preclude the Government from pursuing any other remedy at law or equity 
to ensure faithful performance pursuant to this Agreement. 
 
 

ARTICLE IX – HOLD AND SAVE 
 
 [SEE NOTE - 37: Subject to the provisions of Article XIX of this Agreement, the] 
Non-Federal Sponsor shall hold and save the Government free from all damages arising 
from design, construction, monitoring, operation, maintenance, repair, rehabilitation, and 
replacement of the Project and any betterments, except for damages due to the fault or 
negligence of the Government or its contractors. 
 
 

ARTICLE X - MAINTENANCE OF RECORDS AND AUDIT 
 
 A.  Not later than 60 calendar days after the effective date of this Agreement, the 
Government and the Non-Federal Sponsor shall develop procedures for keeping books, 
records, documents, or other evidence pertaining to costs and expenses incurred pursuant to 
this Agreement.  These procedures shall incorporate, and apply as appropriate, the standards 
for financial management systems set forth in the Uniform Administrative Requirements for 
Grants and Cooperative Agreements to State and Local Governments at 32 C.F.R. Section 
33.20.  The Government and the Non-Federal Sponsor shall maintain such books, records, 
documents, or other evidence in accordance with these procedures and for a minimum of 
three years after completion of the accounting for which such books, records, documents, or 
other evidence were required.  To the extent permitted under applicable Federal laws and 
regulations, the Government and the Non-Federal Sponsor shall each allow the other to 
inspect such books, records, documents, or other evidence. 
 
 B.  In accordance with 32 C.F.R. Section 33.26, the Non-Federal Sponsor is 
responsible for complying with the Single Audit Act Amendments of 1996 (31 U.S.C. 7501-
7507), as implemented by Office of Management and Budget (OMB) Circular No. A-133 
and Department of Defense Directive 7600.10.  Upon request of the Non-Federal Sponsor 
and to the extent permitted under applicable Federal laws and regulations, the Government 
shall provide to the Non-Federal Sponsor and independent auditors any information 
necessary to enable an audit of the Non-Federal Sponsor’s activities under this Agreement.  
The costs of any non-Federal audits performed in accordance with this paragraph shall be 
allocated in accordance with the provisions of OMB Circulars A-87 and A-133, and such 
costs as are allocated to the Project shall be included in total project costs and shared in 
accordance with the provisions of this Agreement. 
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 C.  In accordance with 31 U.S.C. 7503, the Government may conduct audits in 
addition to any audit that the Non-Federal Sponsor is required to conduct under the Single 
Audit Act Amendments of 1996.  Any such Government audits shall be conducted in 
accordance with Government Auditing Standards and the cost principles in OMB Circular 
No. A-87 and other applicable cost principles and regulations.  The costs of Government 
audits performed in accordance with this paragraph shall be included in total project costs 
and shared in accordance with the provisions of this Agreement. 
 
 

ARTICLE XI - FEDERAL AND STATE LAWS 
 

In the exercise of their respective rights and obligations under this Agreement, the 
Non-Federal Sponsor and the Government shall comply with all applicable Federal and 
State laws and regulations, including, but not limited to: Section 601 of the Civil Rights 
Act of 1964, Public Law 88-352 (42 U.S.C. 2000d) and Department of Defense Directive 
5500.11 issued pursuant thereto; Army Regulation 600-7, entitled “Nondiscrimination on 
the Basis of Handicap in Programs and Activities Assisted or Conducted by the 
Department of the Army”; and all applicable Federal labor standards requirements 
including, but not limited to, 40 U.S.C. 3141-3148 and 40 U.S.C. 3701-3708 (revising, 
codifying and enacting without substantive change the provisions of the Davis-Bacon Act 
(formerly 40 U.S.C. 276a et seq.), the Contract Work Hours and Safety Standards Act 
(formerly 40 U.S.C. 327 et seq.) and the Copeland Anti-Kickback Act (formerly 40 
U.S.C. 276c)). 
 
 

ARTICLE XII - RELATIONSHIP OF PARTIES 
 
 A.  In the exercise of their respective rights and obligations under this Agreement, 
the Government and the Non-Federal Sponsor each act in an independent capacity, and 
neither is to be considered the officer, agent, or employee of the other. 
 
 B.  In the exercise of its rights and obligations under this Agreement, neither party 
shall provide, without the consent of the other party, any contractor with a release that 
waives or purports to waive any rights the other party may have to seek relief or redress 
against that contractor either pursuant to any cause of action that the other party may have or 
for violation of any law. 
 
 

ARTICLE XIII - TERMINATION OR SUSPENSION 
 
 A.  If at any time the Non-Federal Sponsor fails to fulfill its obligations under this 
Agreement, the Assistant Secretary of the Army (Civil Works) shall terminate this 
Agreement or suspend future performance under this Agreement unless he determines that 
continuation of work on the Project is in the interest of the United States or is necessary in 
order to satisfy agreements with any other non-Federal interests in connection with the 
Project. 
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 B.  In the event future performance under this Agreement is suspended pursuant 
to Article II.C. of this Agreement, such suspension shall remain in effect until such time 
that the Government notifies the Non-Federal Sponsor in writing that sufficient Federal 
funds are available to meet the Federal share of total project costs and the Federal share 
of costs for data recovery activities associated with historic preservation in accordance 
with Article XVII.C.3. and Article XVII.C.4. of this Agreement the Government projects 
to be incurred through the then-current or upcoming fiscal year, or the Government or the 
Non-Federal Sponsor elects to terminate this Agreement.  

 
C.  In the event that the Government and the Non-Federal Sponsor determine to 

suspend future performance under this Agreement in accordance with Article XIV.C. of 
this Agreement, such suspension shall remain in effect until the Government and the 
Non-Federal Sponsor agree to proceed or to terminate this Agreement.  In the event that 
the Government suspends future performance under this Agreement in accordance with 
Article XIV.C. of this Agreement due to failure to reach agreement with the Non-Federal 
Sponsor on whether to proceed or to terminate this Agreement, or the failure of the Non-
Federal Sponsor to provide funds to pay for cleanup and response costs or to otherwise 
discharge the Non-Federal Sponsor’s responsibilities under Article XIV.C. of this 
Agreement, such suspension shall remain in effect until: 1) the Government and Non-
Federal Sponsor reach agreement on how to proceed or to terminate this Agreement; 2) 
the Non-Federal Sponsor provides funds necessary to pay for cleanup and response costs 
and otherwise discharges its responsibilities under Article XIV.C. of this Agreement; 3) 
the Government continues work on the Project; or 4) the Government terminates this 
Agreement in accordance with the provisions of Article XIV.C. of this Agreement.   
 
 
 D.  If after completion of the design portion of the Project the parties mutually 
agree in writing not to proceed with construction of the Project, the parties shall conclude 
their activities relating to the Project and conduct an accounting in accordance with 
Article VI.C. of this Agreement. 
 
 E.  In the event that this Agreement is terminated pursuant to this Article or Article 
XIV.C. of this Agreement, both parties shall conclude their activities relating to the Project 
and conduct an accounting in accordance with Article VI.C. of this Agreement.  To provide 
for this eventuality, the Government may reserve a percentage of total Federal funds 
made available for the Project and an equal percentage of the total funds contributed by 
the Non-Federal Sponsor in accordance with Article II.B.2., Article II.C.2., and Article 
XVII.C.4. of this Agreement as a contingency to pay costs of termination, including any 
costs of resolution of contract claims and contract modifications. 
 
 F.  Any termination of this Agreement or suspension of future performance under 
this Agreement in accordance with this Article or Article II.C. or Article XIV.C. of this 
Agreement shall not relieve the parties of liability for any obligation previously incurred.  
Any delinquent payment owed by the Non-Federal Sponsor shall be charged interest at a 
rate, to be determined by the Secretary of the Treasury, equal to 150 per centum of the 
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average bond equivalent rate of the 13 week Treasury bills auctioned immediately prior to 
the date on which such payment became delinquent, or auctioned immediately prior to the 
beginning of each additional 3 month period if the period of delinquency exceeds 3 months. 
 
[SEE NOTE – 38] 
 

ARTICLE XIV - HAZARDOUS SUBSTANCES 
 
 A.  After execution of this Agreement and upon direction by the District Engineer, 
the Non-Federal Sponsor shall perform, or ensure performance of, any investigations for 
hazardous substances that the Government or the Non-Federal Sponsor determines to be 
necessary to identify the existence and extent of any hazardous substances regulated under 
the Comprehensive Environmental Response, Compensation, and Liability Act (42 U.S.C. 
9601-9675; hereinafter “CERCLA”), that may exist in, on, or under lands, easements, and 
rights-of-way that the Government determines, pursuant to Article III of this Agreement, to 
be required for construction, operation, and maintenance of the Project.  However, for lands, 
easements, and rights-of-way that the Government determines to be subject to the navigation 
servitude, only the Government shall perform such investigations unless the District 
Engineer provides the Non-Federal Sponsor with prior specific written direction, in which 
case the Non-Federal Sponsor shall perform such investigations in accordance with such 
written direction.   
 

1.  All actual costs incurred by the Non-Federal Sponsor for such 
investigations for hazardous substances shall be included in total project costs and shared in 
accordance with the provisions of this Agreement, subject to an audit in accordance with 
Article X.C. of this Agreement to determine reasonableness, allocability, and allowability of 
such costs. 

 
2.  All actual costs incurred by the Government for such investigations for 

hazardous substances shall be included in total project costs and shared in accordance 
with the provisions of this Agreement. 
 
 B.  In the event it is discovered through any investigation for hazardous substances 
or other means that hazardous substances regulated under CERCLA exist in, on, or under 
any lands, easements, or rights-of-way that the Government determines, pursuant to Article 
III of this Agreement, to be required for construction, operation, and maintenance of the 
Project, the Non-Federal Sponsor and the Government, in addition to providing any other 
notice required by applicable law, shall provide prompt written notice to each other, and the 
Non-Federal Sponsor shall not proceed with the acquisition of the real property interests 
until the parties agree that the Non-Federal Sponsor should proceed. 
 
 C.  The Government and the Non-Federal Sponsor shall determine whether to 
initiate construction of the Project, or, if already in construction, whether to continue with 
construction of the Project, suspend future performance under this Agreement, or terminate 
this Agreement for the convenience of the Government, in any case where hazardous 
substances regulated under CERCLA are found to exist in, on, or under any lands, 
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easements, or rights-of-way that the Government determines, pursuant to Article III of this 
Agreement, to be required for construction, operation, and maintenance of the Project.  
Should the Government and the Non-Federal Sponsor determine to initiate or continue with 
construction of the Project after considering any liability that may arise under CERCLA, the 
Non-Federal Sponsor shall be responsible, as between the Government and the Non-Federal 
Sponsor, for the costs of cleanup and response, including the costs of any studies and 
investigations necessary to determine an appropriate response to the contamination.  Such 
costs shall not be considered a part of total project costs.  In the event the Non-Federal 
Sponsor does not reach agreement with the Government on whether to proceed or to 
terminate this Agreement under this paragraph, or fails to provide any funds necessary to 
pay for cleanup and response costs or to otherwise discharge the Non-Federal Sponsor’s 
responsibilities under this paragraph upon direction by the Government, the Government, in 
its sole discretion, may either terminate this Agreement for the convenience of the 
Government, suspend future performance under this Agreement, or continue work on the 
Project. 
 
 D.  The Non-Federal Sponsor and the Government shall consult with each other in 
accordance with Article V of this Agreement in an effort to ensure that responsible parties 
bear any necessary cleanup and response costs as defined in CERCLA.  Any decision made 
pursuant to paragraph C. of this Article shall not relieve any third party from any liability 
that may arise under CERCLA. 
 
 E.  As between the Government and the Non-Federal Sponsor, the Non-Federal 
Sponsor shall be considered the operator of the Project for purposes of CERCLA liability.  
To the maximum extent practicable, the Non-Federal Sponsor shall operate, maintain, 
repair, rehabilitate, and replace the Project in a manner that will not cause liability to arise 
under CERCLA. 
 
 

ARTICLE XV - NOTICES 
 
 A.  Any notice, request, demand, or other communication required or permitted to be 
given under this Agreement shall be deemed to have been duly given if in writing and 
delivered personally or sent by telegram or mailed by first-class, registered, or certified mail, 
as follows:  
 
[SEE NOTE - 39] 
 
  If to the Non-Federal Sponsor: 
 
  If to the Government: 
 
 B.  A party may change the address to which such communications are to be 
directed by giving written notice to the other party in the manner provided in this Article. 
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 C.  Any notice, request, demand, or other communication made pursuant to this 
Article shall be deemed to have been received by the addressee at the earlier of such time as 
it is actually received or seven calendar days after it is mailed. 
 
 

ARTICLE XVI - CONFIDENTIALITY 
 
 To the extent permitted by the laws governing each party, the parties agree to 
maintain the confidentiality of exchanged information when requested to do so by the 
providing party. 
 
 

ARTICLE XVII - HISTORIC PRESERVATION 
 
 
 A.  Except as provided in paragraph B. below, the Government shall perform any 
identification, survey, or evaluation of historic properties that it determines is necessary 
for the Project.  Any costs incurred by the Government for such work shall be included in 
total project costs and shared in accordance with the provisions of this Agreement.    

 
B.  In the event that the Government determines that any identification, survey, or 

evaluation of historic properties is required for construction of the non-Federal work, and 
if the Government and the Non-Federal Sponsor agree in writing that the Non-Federal 
Sponsor should perform such identification, survey, or evaluation of historic properties, 
the Non-Federal Sponsor shall perform such identification, survey, or evaluation in 
accordance with this paragraph and other written directions of the Government.  

 
 1.  The Non-Federal Sponsor shall ensure that its studies are conducted by 

qualified archaeologists, historians, architectural historians and historic architects, as 
appropriate, who meet, at a minimum, the Secretary of the Interior's Professional 
Qualifications Standards.  The Non-Federal Sponsor shall submit study plans and reports 
to the Government for review and approval and the Non-Federal Sponsor shall be 
responsible for resolving any deficiencies identified by the Government. 

 
2.  Any costs of identification, survey, or evaluation of historic properties 

incurred by the Non-Federal Sponsor pursuant to this paragraph shall be included in the 
costs for non-Federal work subject to an audit in accordance with Article X.C. of this 
Agreement to determine reasonableness, allocability, and allowability of such costs.  

 
C.  Except as provided in paragraph C.2. below, the Government, as it determines 

necessary for the Project, shall perform or ensure the performance of any mitigation 
activities or actions for historic properties or that are otherwise associated with historic 
preservation including data recovery activities.   
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  1.  Any costs incurred by the Government for such mitigation activities, 
except for data recovery activities associated with historic preservation, shall be included 
in total project costs and shared in accordance with the provisions of this Agreement.  
 

2.  In the event that the Government determines that mitigation activities 
or actions other than data recovery activities associated with historic preservation are 
required for construction of the non-Federal work, and if the Government and the Non-
Federal Sponsor agree in writing that the Non-Federal Sponsor should perform such 
activities or actions, the Non-Federal Sponsor shall perform such activities or actions in 
accordance with the written directions of the Government.  The Non-Federal Sponsor 
shall perform the agreed upon activities or actions prior to construction of the non-
Federal work.  Any costs incurred by the Non-Federal Sponsor in accordance with the 
provisions of this paragraph shall be included in the costs for non-Federal work subject to 
an audit in accordance with Article X.C. of this Agreement to determine reasonableness, 
allocability, and allowability of such costs.  
 

3.  As specified in Section 7(a) of Public Law 86-523, as amended by 
Public Law 93-291 (16 U.S.C. 469c(a)), the costs of data recovery activities associated 
with historic preservation shall be borne entirely by the Government and shall not be 
included in total project costs, up to the statutory limit of one percent of the Section 544 
Project Limit. 
 
  4.  The Government shall not incur costs for data recovery activities 
associated with historic preservation that exceed the statutory one percent limit specified 
in paragraph C.3. of this Article unless and until the Assistant Secretary of the Army 
(Civil Works) has waived that limit and the Secretary of the Interior has concurred in the 
waiver in accordance with Section 208(3) of Public Law 96-515, as amended (16 U.S.C. 
469c-2(3)).  Any costs of data recovery activities associated with historic preservation that 
exceed the one percent limit shall not be included in total project costs but shall be shared 
between the Non-Federal Sponsor and the Government consistent with the cost sharing 
requirements for aquatic ecosystem restoration, as follows: 35 percent will be borne by the 
Non-Federal Sponsor and 65 percent will be borne by the Government.      

 
D.  If, during its performance of relocations, construction of improvements 

required on lands, easements, and rights-of-way to enable the disposal of dredged or 
excavated material in accordance with Article III of this Agreement, or performance of the 
non-Federal work, the Non-Federal Sponsor discovers historic properties or other cultural 
resources that have not been evaluated in accordance with this Article, the Non-Federal 
Sponsor shall provide prompt written notice to the Government of such discovery.  The 
Non-Federal Sponsor shall not proceed with performance of the relocation, construction of 
the improvement, or performance of the non-Federal work that is related to such discovery 
until the Government provides written notice to the Non-Federal Sponsor that it should 
proceed with such work. 
 
 

ARTICLE XVIII - THIRD PARTY RIGHTS, BENEFITS, OR LIABILITIES 
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 Nothing in this Agreement is intended, nor may be construed, to create any rights, 
confer any benefits, or relieve any liability, of any kind whatsoever in any third person 
not party to this Agreement. 
 
 
 
 IN WITNESS WHEREOF, the parties hereto have executed this Agreement, which 
shall become effective upon the date it is signed by the District Engineer. 
 
DEPARTMENT OF THE ARMY CITY OF BURIEN, WASHINGTON 
 
 
BY:       BY:      
 Anthony O. Wright            Mike Martin  

Colonel, Corps of Engineers                       City Manager 
District Engineer     

 
DATE: _________________________ DATE: ________________________ 
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CERTIFICATE OF AUTHORITY 

 
 
 I, CRAIG KNUTSON, do hereby certify that I am the principal legal officer of 
the City of Burien that the City of Burien is a legally constituted public body with full 
authority and legal capability to perform the terms of the Agreement between the 
Department of the Army and the City of Burien in connection with the Seahurst Park 
Phase II Ecosystem Restoration Project and to pay damages, if necessary, in the event of 
the failure to perform in accordance with the terms of this Agreement, as required by 
Section 221 of the Flood Control Act of 1970, Public Law 91-611, as amended (42 U.S.C. 
1962d-5b), and that the persons who have executed this Agreement on behalf of the City of 
Burien have acted within their statutory authority. 
 
 IN WITNESS WHEREOF, I have made and executed this certification this 
third day of  MARCH  2011. 
 
 
 ____________________________
CRAIG KNUTSON 
CITY ATTORNEY 
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CERTIFICATION REGARDING LOBBYING 
 

The undersigned certifies, to the best of his or her knowledge and belief that: 
 
 (1) No Federal appropriated funds have been paid or will be paid, by or on behalf 
of the undersigned, to any person for influencing or attempting to influence an officer or 
employee of any agency, a Member of Congress, an officer or employee of Congress, or 
an employee of a Member of Congress in connection with the awarding of any Federal 
contract, the making of any Federal grant, the making of any Federal loan, the entering 
into of any cooperative agreement, and the extension, continuation, renewal, amendment, 
or modification of any Federal contract, grant, loan, or cooperative agreement. 
 
 (2) If any funds other than Federal appropriated funds have been paid or will be 
paid to any person for influencing or attempting to influence an officer or employee of 
any agency, a Member of Congress, an officer or employee of Congress, or an employee 
of a Member of Congress in connection with this Federal contract, grant, loan, or 
cooperative agreement, the undersigned shall complete and submit Standard Form-LLL, 
"Disclosure Form to Report Lobbying," in accordance with its instructions. 
 
 (3) The undersigned shall require that the language of this certification be 
included in the award documents for all subawards at all tiers (including subcontracts, 
subgrants, and contracts under grants, loans, and cooperative agreements) and that all 
subrecipients shall certify and disclose accordingly. 
 
 This certification is a material representation of fact upon which reliance was 
placed when this transaction was made or entered into.  Submission of this certification is 
a prerequisite for making or entering into this transaction imposed by 31 U.S.C. 1352.  
Any person who fails to file the required certification shall be subject to a civil penalty of 
not less than $10,000 and not more than $100,000 for each such failure. 
 
 
 
 
 
MIKE MARTIN 
CITY MANAGER  
 
 
DATE: ______________________________ 
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Colonel Anthony Wright 

U.S. Army Corps of Engineers 

Seattle District - CENWS-PM-PL 

P.O. Box 3755 

Seattle, WA  98124-3755 

RE: Request for the Seahurst Phase II Shoreline Ecosystem Restoration project funding 

through Puget Sound and Adjacent Waters Restoration program, Section 544. 

 

Dear Colonel Wright: 

 

Burien requests that the Seahurst Phase II Shoreline Ecosystem Restoration Project be 

implemented under the authority of the Puget Sound and Adjacent Waters Restoration Program 

(PSAWR), Section 544 of WRDA 2000. Further, the City of Burien agrees to fulfill the non-

federal sponsor’s responsibilities required by that authority. We believe that this approach gives 

us the best potential for implementing this project in 2011. 

 

The Seahurst Shoreline Restoration project is a particularly good candidate for PSAWR funding 

since the project is designed to re-establish the habitat essential to salmon recovery along the 

open shoreline of the Puget Sound. The removal of the seawall and the replenishment of the 

beach at Seahurst Park will correct damage by the seawall to the near-shore of Puget Sound over 

a thirty-year period. 

 

This project has the strong support of our Congressional delegation and the following agencies: 

 

 Washington State Department of Ecology 

 Washington State Department of Fish and Wildlife 

 Puget Sound Partnership 

 King County Watershed Ecosystem Forum (WRIA-9) 

 King Conservation District 

 Highline Public School District 

 Burien Environmental Science Center. 

 

The City Manager is authorized to sign the Project Partnership Agreement with the USACE for 

this project under the Section 544 authority and City budget authority. We will be responsible for 

100% of the costs to operate and maintain the beach for continued ecosystem preservation 

described in the project decision document and draft Operating and Maintenance Agreement. 

Also, we recognize that there is a chance that the market value of those lands required for the 



Colonel Anthony Wright 

March 3, 2011 

Page 2 

 

 

project may exceed Burien’s 35 percent share of total ecosystem restoration costs for the project. 

The City of Burien therefore agrees to waive reimbursement for the value of lands, easements, 

rights-of-way, relocations, and dredged material disposal areas that exceeds its 35 percent share 

of total ecosystem restoration costs. 

 

Based on discussions and materials provided by the USACE, we understand the cost share for 

Burien to be 35 percent of the ecosystem construction estimate and project development costs 

associated with Section 544. The most recent estimates are as follows: 

 

Federal Share .............................................$4,532,580 

Sponsor’s Share .........................................$2,440,620 

In-kind ..........................  $160,000 

Lands ..............................  $54,800 

Cash .............................$2,225,820 

Total Cost-Shared Project Estimate ..........$6,973,200 

Sponsor M&O ...........................................     $12,100 

 

This letter serves also to verify that Burien has committed funding sufficient to proceed in 

cooperation with the U.S. Army Corps of Engineers on this project under Section 544. We look 

forward to cooperatively restoring the Seahurst Park beach to benefit the environment and public 

access. 

 

Sincerely, 

 

 

 

Joan McGilton 

Mayor 

 

cc: Burien City Council  

U.S. Senator Patty Murray 

U.S. Senator Maria Cantwell 

U.S. Representative Jim McDermott 

U.S. Representative Adam Smith 

Bernard Hargrave, U.S. Army Corps of Engineers 

Chris Behrens, U.S. Army Corps of Engineers 

Frances (Beth) Coffey, Chief of the Civil Programs and Projects, ACE 

Olton Swanson, Chief of Planning, Programs and Project Management Division, ACE 

Michael Lafreniere, Director of Burien Parks and Recreation 
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SeahurstSeahurst ParkPark
Seawall Removal Seawall Removal 
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It Starts to Look Like…
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Must Have Done Something Right!Must Have Done Something Right!
““SeahurstSeahurst Named One of America’s Best Restored Named One of America’s Best Restored 

BeachesBeaches””
Burien’sBurien’s SeahurstSeahurst Park is being recognized as having one of thePark is being recognized as having one of theBurien s Burien s SeahurstSeahurst Park is being recognized as having one of the Park is being recognized as having one of the 
nation’s top restored beaches.  The American Shore and Beach nation’s top restored beaches.  The American Shore and Beach 
Preservation Association (ASBPA) announced on May 24 that Preservation Association (ASBPA) announced on May 24 that 
SeahurstSeahurst is a winner of its 2010 Best Restored Beach Award.is a winner of its 2010 Best Restored Beach Award.

““City of Burien Wins Rock Award for Local City of Burien Wins Rock Award for Local 
Government Conservation for 2009Government Conservation for 2009””
Th Ki C i Di i id hTh Ki C i Di i id h S hS h P k llP k llThe King Conservation District considers the The King Conservation District considers the SeahurstSeahurst Park seawall Park seawall 
removal and reremoval and re--vegetation project a model for other cities applying vegetation project a model for other cities applying 
for member jurisdiction and WRIA forum grants. The Burien Parks for member jurisdiction and WRIA forum grants. The Burien Parks 
department did a great job of predepartment did a great job of pre--project planning and postproject planning and post--project project 
monitoring and maintenance. In addition, the department has had monitoring and maintenance. In addition, the department has had 
tremendous support and engagement from community volunteers.tremendous support and engagement from community volunteers.

Existing Site Conditions
North ShoreNorth Shore
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Existing Site Conditions
North Shore

Project GoalsProject Goals
•• Restore natural processes of Restore natural processes of 

sediment recruitmentsediment recruitment--transporttransport--
dddepositiondeposition

•• Restore beach to preRestore beach to pre--seawall seawall 
conditionsconditions

•• Preserve recreational features of Preserve recreational features of 
the parkthe park
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Future ImprovementsFuture Improvements

Project PhasingProject Phasing
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Restoration PhaseRestoration Phase

Restoration Phase : Restoration Phase : TypicalTypical
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Restoration PhaseRestoration Phase

Restoration PhaseRestoration Phase
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Restoration PhaseRestoration Phase

Restoration PhaseRestoration Phase
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Some Restoration StatisticsSome Restoration Statistics

R t 2800 f t f M i Sh liR t 2800 f t f M i Sh li•• Restores 2800 feet of Marine ShorelineRestores 2800 feet of Marine Shoreline
•• Removes 84% of the shoreline armoringRemoves 84% of the shoreline armoring
•• Recycling 8900 tons of 2Recycling 8900 tons of 2--3 man rock3 man rock
•• ReRe--nourish 25,000 tons of gravel and sandnourish 25,000 tons of gravel and sand
•• Adds 17,000 riparian plantsAdds 17,000 riparian plants

Current Schedule of RestorationCurrent Schedule of Restoration

•• Complete 35% design and permittingComplete 35% design and permittingComplete 35% design and permitting Complete 35% design and permitting 
–– November 2010November 2010

•• Final Design Final Design 
–– June 2011June 2011

•• Construction Start Construction Start **
–– October 2011October 2011October 2011October 2011

•• Construction CompleteConstruction Complete**
–– April 2012April 2012
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Project and Funding PartnersProject and Funding Partners

•• Army Corps of EngineersArmy Corps of EngineersArmy Corps of EngineersArmy Corps of Engineers
•• Washington Department of Fish and Washington Department of Fish and 

Wildlife (ESRP)Wildlife (ESRP)
•• Salmon Recovery Funding Board (PSAR)Salmon Recovery Funding Board (PSAR)
•• King Conservation DistrictKing Conservation DistrictKing Conservation DistrictKing Conservation District

Project Funding StrategyProject Funding Strategy

Army Corps of Engineers $4 532 500Army Corps of Engineers $4,532,500

Estuary Salmon Recovery Program $725,000

Salmon Funding Recovery Board $740,000

King Conservation District $510,000

Burien Capital Funds * $410,000

Total $6,973,000
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MonitoringMonitoring

•• South ShorelineSouth ShorelineSouth ShorelineSouth Shoreline
–– Beach Profile, Coastal GeologicBeach Profile, Coastal Geologic
–– Benthic Benthic MacroinvertebrateMacroinvertebrate, UW, UW

•• North ShorelineNorth Shoreline
–– Beach ProfileBeach Profile
–– Benthic Benthic MacroinvertebrateMacroinvertebrate
–– Forage FishForage Fish
–– Eel GrassEel Grass

Additional StudiesAdditional Studies

•• “Shoreline Changes over 40 Years in the“Shoreline Changes over 40 Years in theShoreline Changes over 40 Years in the Shoreline Changes over 40 Years in the 
SeahurstSeahurst Region, Central Puget Sound”Region, Central Puget Sound”
–– University of WashingtonUniversity of Washington

•• “Patterns“Patterns of drift log accumulation and of drift log accumulation and 
persistence at southern persistence at southern SeahurstSeahurst Park Beach”Park Beach”
–– Erin Morgan UW June 2010Erin Morgan UW June 2010Erin Morgan, UW June 2010Erin Morgan, UW June 2010

•• “Study of Armoring Impacts on Puget Sound “Study of Armoring Impacts on Puget Sound 
Shorelines”Shorelines”
–– Dr. Megan Dr. Megan DethierDethier, UW, UW

•• Environmental Science Center Citizen ScienceEnvironmental Science Center Citizen Science
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Recreation PhaseRecreation Phase

Questions?Questions?
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M E M O R A N D U M 

 

TO: Honorable Mayor and Members of the City Council 

FROM: Mike Martin, City Manager 

DATE: March 7, 2011 

SUBJECT: City Manager’s Report 

 

 

I. INTERNAL CITY INFORMATION 

 

A. Partial 2010 Census Data Released (Pg. 83) 

On February 23
rd

, the Census Bureau released some partial census data at the city 

level.  A summary of that data for Burien is attached.  This data does not include 

North Burien, which was annexed too late to be included in these figures.  We are 

working with King County and the State Office of Financial Management to 

determine which population to use for North Burien, We will provide that 

information when it is available. 

 

A quick summary is our 2010 population was 33,313.  We have 13,253 housing 

units, of which 1,069 were vacant (7.5%).  Our percentage of Hispanic and Latino 

population nearly doubled from 10.7% in 2000 to 20.7% in 2010.  Our percentage of 

Hispanic and Latino population is the highest of any King County city (we were 3
rd

 

highest in 2000).  The White Center CDP (21.5%) and Boulevard Park CDP (26.3%) 

(Census Designated Place) are higher than us.   

 

B. Shoreline Master Program Update 

At the February 28
th

 City Council meeting, staff was asked to post on our website the 

City’s response to public comments from Ecology’s December 2010 public hearing.  

These responses have been submitted to Ecology in draft format.  Once Ecology has 

reviewed our draft responses and we have answered any questions they may have, 

they will post the document on their website 

http://www.ecy.wa.gov/programs/sea/shorelines/smp/mycomments/burien.html.  We 

will provide a link from our website to Ecology’s website after the response 

document has been posted by Ecology. 

 

C. Lake to Sound Trail Update 

The project to design and construct a continuous 16-mile bicycle- and pedestrian-

friendly trail, connecting Lake Washington in Renton to Puget Sound in Des Moines, 

is progressing.  The project is a collaboration between the cities of Renton, Tukwila, 

SeaTac, Burien and Des Moines, with coordination provided by King County.  The 

portion of the project which most affects Burien is the 1.5-mile segment which 

connects South 156
th

 Street to the intersection with South Normandy Road, along the 

400 SW 152
nd

 St., Suite 300, Burien, WA  98166 
Phone: (206) 241-4647 • FAX (206) 248-5539 

www.burienwa.gov 

 

 

http://www.ecy.wa.gov/programs/sea/shorelines/smp/mycomments/burien.html


City Manager’s Report 

March 7, 2011 

Page 2 

 

 

C:\Documents and Settings\adrieneb\Local Settings\Temporary Internet 

Files\Content.Outlook\AIRPUHAE\CM030711Final.docx 

east side of Des Moines Memorial Drive.  The part of the project north of the SR 509 

bridge belongs to SeaTac, while the portion south of that bridge is located in Burien.  

This segment is now at the “30 percent design stage” and is ready for presentation to 

the public for review and comment.  The design locates the trail within the existing 

right-of-way, creating a paved surface 10 to 12 feet wide for non-motorized 

recreational use, as well as drainage improvements and landscaping.  An open house 

is scheduled for Wednesday, March 16, 2011, from 5:00 to 7:00 p.m. at the Burien 

Community Center.  Announcements for the open house have been mailed to 

residents in the trail area; special letters have been sent to residents who will be most 

affected by the trail, and other ways of notifying the public are being used to invite 

interested citizens.   

 

D. “Cityworks” Implemented 

On Wednesday, March 2 we went live with the final phase of our “Cityworks” 

implementation.  The primary goals were met: 1) implementation of wireless access 

capability to the software, and 2) upgrading the system to a web based format.  This 

will allow field personnel to stay in the field and not have to return to the shop for 

further instructions.  Prior to the launch, we held two full days of training at City 

Hall for seven Public Works staff members, including the four crew leads.   

  

Cityworks is our GIS-based asset management and work tracking system used 

primarily by our Public Works department.  Future plans include expanded usage to 

other City staff such as Parks and Code Enforcement personnel.  

 

E. Spring SpEGGtacular for Families 

Recreation program staff are planning a new and improved Spring SpEGGtacular 

this April for families. The event has been updated to include the traditional “Bunny 

Breakfast” with Peter Rabbit and Friends, along with expanded entertainment, face 

painting, carnival games, crafts, story time, egg dying, photo with Peter Rabbit and 

much more, all for the low price of $4 per person.  Scholarships will be provided for 

families in need. The event is geared towards children under the age of 12. This 

event replaces the Spring Egg Hunt and Parks will be providing residents a list of the 

numerous other Egg Hunts in and around the Burien community for families who are 

still interested in participating in such an event. The Spring SpEGGtacular is 

Saturday, April 23, 9am – 11am at the Burien Community Center, and will be co-

sponsored by the Burien Lions and PMP Photobooth. 

 

F. Moshier Park Victim of Wire Theft 

The Parks Department is conducting repairs to the park’s lighting systems, following 

another episode of wire theft. The park had been a victim two years ago in a similar 

incident, and additional access vaults are now being tack-welded to prevent theft. 

Cost of repairs is approximately $3500. 

 

 

 

 



City Manager’s Report 

March 7, 2011 

Page 3 

 

 

C:\Documents and Settings\adrieneb\Local Settings\Temporary Internet 

Files\Content.Outlook\AIRPUHAE\CM030711Final.docx 

 

G. Park Gets Thanked by Arbor Lake Neighbor 

The staff at the Parks Department were recently surprised to receive a thank you note 

from a new volunteer and neighbor of Arbor Lake Park who wrote in with regards to 

recent Adopt-a-Park efforts around the property. As this note came from one of the 

many new neighbor volunteers that have become active in these efforts, the reaction 

amongst staff was that they felt the volunteer and his neighbors were the folks who 

are most deserving of appreciation.  

 

 

II. COUNCIL UPDATES/REPORTS 

 

A. February 2011 Citizen Action Report (Pg. 84) 

Staff has prepared the attached February 2011 Citizen Action Report. 

 

B. Vision For Burien Meeting Notes (Pg. 91) 

Attached are materials from Vision For Burien Meetings. 
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City of Burien – Citywide Visioning Process Steering Committee #1 1 

CITYWIDE VISIONING PROCESS 

Minutes: Steering Committee meeting #1: 02/01/11 
Attendees 

Rachel Levine, Maureen Hoffmann, Pam Harper, Michael Goldsmith, Rod 
Robbins, Jean Spohn, Scot Rastelli, Anna Denton, Margarita Suarez, Butch 
Henderson, Dr. Kristine Brecht, Mike Fosberg, Jim Clingan, Genesis Guardado 

Welcome & Introductions 
Group was welcomed and did quick introductions. 

Process Overview 
• Brian Scott introduced himself and the Visioning process with relation to other 

projects 

Staff Leadership Introductions 
• Leadership team members introduce themselves:  

o Mike Martin, City Manager 

o Craig Knutson, City Attorney 

o Scott Greenberg, Director, Community Development 

o David Johanson, Senior Planner, Community Development 

o Jenn Ramirez Robson, Management Analyst, City Manager’s Office 

o Angie Chaufty, Human Resources Manager 

o Dick Loman, Economic Development Manager 

o Larry Blanchard, Director, Public Works 

o Michael Lafreniere, Director, Parks, Recreation and Cultural Services 

o Janet Stallman, Dept. Assistant, City Manager’s Office 

Steering Committee Introductions/Core Values exercise 
• Committee members introduced themselves.  There are several members who 

have been residents of Burien for over 60 years! One high school student and 
one college student are on the committee. The group is made up of business 
owners, residents, retirees, and some citizens who are new to Burien as a 
result of the recent annexation. 

• Brian recorded the several Steering Committee comments about Burien on the 
wallgraphic in the front of the room. (A photo of the wallgraphic is included at 
the end of these minutes.) 

  3/3/11 
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o What do you Personally Value about Living in Burien? 

- Many people commented on the natural beauty and close 
relationships with others in the community. 

o Describe Burien in a single word 

- The overriding theme of the 14 different descriptive words was 
upbeat and positive. 

o What is your biggest fear for Burien? 

- Among the concerns:  managing growth, improve and making social 
connections, and vandalism/crime. 

Process Discussion & Outreach Strategies 
• Brian reviewed the Visioning Process diagram, groups involved, and timeline. 

• There was some discussion about the role of the Steering Committee 
members and the consulting team (BDS – Planning & Urban Design).  Brian 
will interview individuals suggested by City Council and with a series of affinity 
groups, bringing back a synthesis of those meetings to the Steering 
Committee for interpretation and recommendations. 

• We have some time before the Affinity Groups and upcoming outreach 
meetings.  Brian asked for suggestions and ideas about how to engage 
various community groups in the outreach efforts.  The Steering Committee 
shared many detailed ideas and suggestions.  The question about how to get 
previously difficult to reach groups involved will continue to take special 
thought and effort. Please keep thinking about how to reach out to various 
groups and send in your ideas to the City via Jenn Ramirez Robson! 

o Potential venues were identified, including libraries, churches, SHAG, 
elementary schools, food bank, happy hours, library to go, White Center 
Cambodian Museum, Buddhist Temple, hospital 

o Community groups and populations were identified, including high 
school students, Head Start parents, community service officers 

o Meeting times and logistics were suggested for various audiences 
(suggestions for each of these are on the wallgraphic) 

• One idea being followed up on quickly is to prepare cards with several 
questions, upcoming meeting dates, and the web address for the electronic 
survey and the visioning process web site.  These will be ready for the next 
meeting for steering committee members to help get out into the community.  
In addition the City is providing the Steering Committee with a place to e-mail 
thoughts throughout the process. These will be shared with Brian. Look for the 
message with the email address this Friday, 2/4/11. 
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Steering Committee Procedures & Ground Rules 
• The option of filming and making public the Steering Committee meetings was 

discussed.  The option is being kept open for later meetings and will be 
discussed again in March. 

• Ground Rules covered: 

o The Steering Committee meetings are open to the public, but public 
testimony won’t be taken.  People are welcome to come observe.  

o Meeting Management Rules were discussed, including: 

 Play appropriate roles 

 Avoid air time 

 Take this seriously 

 Maintain a low risk environment 

 Working consensus: everyone gets their say, and “can you live 
with it?” 

Wrap-up/Next Steps 
• Web Site will be up soon and email address for feedback will be sent to 

committee members on Friday 

• Next meeting (March 1; 6:30-8:30pm; City Hall) 

Wallgraphic: 

 

Values 
• Beautiful, views, homes, neighborhoods 
• Connections to people 
• Diversity 
• Connection & community 
• Diversity, age, color, money, thought 
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• Overlapping circles of community 
• Openness 
• Friendliness of people 
• Trees, greenery, beaches 
• Wait and see 
• Little bit of everything  
• Sense of community 
• Friendships 
• Small but cosmopolitan 
• People 
• City’s good works 
• Town Square 
• Access to forest 
• Beauty / views 
• Friends & people 
• Symbol of hope 

In a word 
• Accessibility 

Positive & 
upbeat! 

• Friendly 
• Cozy 
• Emerging & changing 
• Blue collar  
• Satisfying 
• Quiet 
• Family-friendly 
• Diversity 
• Patchwork (incomplete) 
• Hometown 
• Evolving 
• Close 
• Forward thinking 
• Diverse Natural 
• Home 
• Self-actualization 
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Fears 
• Poor upkeep 
• Small business failures 
• Become dangerous 
• Become insular 
• Unconscious growth 
• Not distinguish ourselves in region 
• Grow too fast and note well 
• Inclusiveness … will it come together? 
• Becoming Renton: big box/ transportation 
• Lose values as we grow 
• Tax base won’t keep up 
• Lock in to the past- lose local control 
• Become insular 
• Economic disparities 
• Become insular 
• Economic disparities 
• Lose sense of community & caring 
• Won’t realize hope 

 

Outreach Ideas 
• Some meetings during the day to avoid nighttime  
• Target business community (including Discover Burien Group) 
• Materials: 

o Schools 
o Day Care 

• Minority outreach centers 
• Provide child care 
• Low income 
• Steering Committee 
• Friends/acquaintances  one on one 
• Give people time to think 
• Post cards with questions and web address at businesses/ table 

tents at restaurants 
• Discover Burien 
• Hospital 
• Para Los Ninos Leadership class 
• Ethnic community leaders 
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• Venues 

o Community Centers 
o Libraries 
o Churches 
o Senior housing – S.H.A.G. 
o Elementary schools 
o High school students 
o Head start parents 
o Table at food bank 
o Happy hour 
o Library to go 
o Director White Center  Cambodian Museum 
o Buddhist temple 
o Community service officers 
o Somali group 1st and 154th 

 

Steering Committee Requests 
• Steering Committee Roster 
• Staff Leadership Roster 

 



 

Burien Citywide Visioning 
Steering Committee Meeting 

March 1, 2011 

 
6:30 – 8:30 p.m. 

 

AGENDA 

6:30 Introductions Information 

6:40 Process Update Information 

6:50 Input-to-Date Information/Discussion 

7:30 Affinity Group Update Discussion 

8:00 Community Meetings – schedule; locations; outreach; etc. Discussion 

8:30 Adjourn 

 

Affinity Group Schedule 
Business: Feb 28 Seniors: Mar 1 Education: Mar 2 

Arts: Mar 2 Medical: Mar 3 Young Adults: Mar 4 

Recreation: Mar 5 Environment: Mar 5 Transportation: Mar 7 

Latinos: Mar 9   
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 Initial Preview Draft: Steering Committee – 3/1/11 1 

Emerging Themes 
Synthesis of Stakeholder Interviews: February 2011 

Interviewer: Brian Douglas Scott 

Strong Values 
 Passion.  
 Nervousness. 
 Hope. 

Multi-Cultural /  
Multi-Ethnic 

 Fear & Lack of Trust.  
 Language Barriers. 
 Undocumented Residents. 

Haves / Have Nots 
 Wealth / Poverty Disconnect.  
 Influence Gaps. 
 Disparate Needs & 

Expectations. 
 Broken Promises  

(i.e. Town Square) 

Schools 
 Mixed Messages.  
 City’s Role. 

North Burien Assimilation 
 Wariness … (new people; 

new rules; new taxes; new 
services).  

Roxbury Annexation 
 Wariness.  
 Mixed, but Strong Feelings. 

Economic Development  
 Ambiguous Agenda.  
 Old Wounds. 
 Follow Through. 
 Current Questions. 

1st Avenue 
 Traffic Challenges.  
 Auto Mall Promise vs Reality. 

152nd & 153rd  
 Unrealized Promise of 153rd.  
 Building on 152nd success 
 Completion of & Competition 

from Town Square. 

Waterfronts for All? 
 Lake Burien.  
 Three-Tree Point. 
 Existing Waterfront Parks. 
 Priority (compared to schools 

& other disparities)? 

Overall Sense: Burien has a real opportunity to evolve into a truly 
unique and special place in the new urban America – whatever that is! 

 

  3/1/11 



 



Vision for Burien Survey 

 

1. What do you Personally Value about Living in Burien? 

  ________________________________________________________________________

  ________________________________________________________________________

  ________________________________________________________________________

  ________________________________________________________________________

  ________________________________________________________________________ 

 

2. How would you describe Burien in a single word? 
 
________________________________________________________________________ 

 
 

3. What is your biggest fear for Burien? 
 
________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________ 

 
We welcome you to fill out some or all of the information indicated below. If you provide 
your address, we will use that information to see what parts of the city we are hearing 
from. If you enter your email address, we will add you to our email update list. Thank 
you! 
 
Name:     ___________________________________________________________________ 
 
Address: ___________________________________________________________________ 

            ___________________________________________________________________ 

            ___________________________________________________________________ 

 

Email Address: ______________________________________________________________ 
 

Please  return by March 31  to Burien City Hall, 400 SW 152nd St, 
Ste. 300, or the Burien Community Center, 14700 6th Ave SW. 


	March 7, 2011 - Agenda

	1. CALL TO ORDER

	2. PLEDGE OF ALLEGIANCE

	3. ROLL CALL

	4. AGENDA CONFIRMATION 
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	3. PowerPoint Presentation pg.61


	c. City Business pg.79

	1. Partial 2010 Census Data Released pg.83

	2. February 2011 Citizen Action Report pg.84

	3. Vision For Burien Meeting Notes pg.91


	d. Discussion on Information Provided to Council on a Regular Basis


	9. COUNCIL REPORTS

	10. ADJOURNMENT




